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73-146 
PEOPLE   VS.    ROBERT   BRAUN 
% 


STATE    OF    ILLINOIS 

if  ^  Ji 


Appellate  couf.t         third  district 

OTTAWA 

At  a  term  of  the  Appellate  Court,  begun  and  held  at  Ottawa, 
on  the  1st  Day  of  January  in  the  Year  of  our  Lord  one  thousand 
nine  hundred  and  seventy-three,  within  and  for  the  Third  District 
of  Illinois: 


Present— 
+  KONfORABLE  JAY  J.  ALLOY,  Presiding  justice 
HONORABLE  ALBERT  SCOTT,  Justice 


HONORABLE  WALTER  D8XOM,  Justice 
JOH^4  E.  KALL,  Clerk 
JAMES  A.  CALLAHAN,  Sheriff 


BE  IT  REME/V^,BERED,  that  afterwards  on 

OCTOBER  26,  1973      ^^^^  ^^.^.^^    ^^    ^^^ 


Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the  words 
and  figures  following,  viz: 


z. 


No.   73-146 


In  The 
APPELLATE  COURT  OF  ILLINOIS 
Third  District 
A.    D.    1973. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff- Appellee, 


vs. 


ROBERT  BRAUN, 


Defendant- Appellant. 


Appeal  from  the 
Circuit  Court  of 
Warren  County. 


Honorable 
Scott  I.   Klukos 
Judge  Presiding. 


Mr.    PRESIDING  JUSTICE  ALLOY  delivered  the  opinion  of  the  court:      AbStfSCt 


Defendant  Robert  Braun,    on  November  28,    197  2,   was  sentenced  to  probation 
for  a  term  of  three  (3)  years  with  the  first  year  to  be  served  at  the  niinois  State 
Farm  at  Vandalia.     Defendant  had  pleaded  guilty  to  a  two  count  indictment 
charging  violation  of  the  Cannabis  Control  Act  and  tlie  Controlled  Substances 

Act. 

On  appeal  to  this  court,   defendant  specifically  requests  that  this  court 
summarily  modify  his  sentence  to  three  (3)  years  probation  witliout  the  con- 
dition of  incarceration  and  that  the  conviction  be  otherwise  affirmed. 

We  previously  gave  specific  consideration  to  this  precise  issue  in  People  v. 
Rhinehart,    11  HI.   App.    3d  859,    296  N.  E.  2d  781,    and  in  People  v.   Adkisson, 
299  N.  E.  2d  145.     We  noted  that  at  tiie  time  of  sentencing  of  defendant,    prior  to 
appeal,   it  was  permissible  to  imprison  a  defendant  as  part  of  the  condition  of 
the  sentence  of  probation  as  proposed  by  the  court,   but  that  under  tlie  new 
Unified  Code  of  Corrections  which  became  effective  oa  January  1,    1973,    a 


court  may  not  require,   as  a  condition  of  probation,   that  defendant  be  committed 
to  a  period  of  imprisonment  unless  the  imprisonment  is  "periodic".     (111.    Rev. 
Stat.,    1071,    ch.    38  §1005-6-::!(d)  ).     In  the  Rhinehart  case  we  stated  expressly 
that  we  discerned  in  the  provision  vath  respect  to  the  elimination  of  imprison- 
ment as  a  condition  of  probation,   a  substantial  and  mitigating  basic  public  policy 
and  that  the  courts  of  this  State  have  sought  to  adapt  sentences  in  which  a  final 
adjudication  has  not  been  made  to  the  general  public  policy  expressed  in  amended 
or  later  statutes  which  may  be  applicable  where  the  ends  of  justice  vnll  be  best 
subserved  thereby.     Since  tliere  has  been  no  final  adjudication  in  this  case  for 
the  reason  that  it  is  pending  on  appeal,   we  believe  that  probation  is  the  best 
method  of  punishment  of  defendant  and  that  an  application  of  the  spirit  of  change 
and  modification  as  expressed  in  the  Unified  Code  of  Corrections  should  govern 
disposition  of  this  cause. 

We,   therefore,    conclud'e  tliat  the  sentence  should  be  modified  to  eliminate 
the  provision  that  the  first  year  of  probation  shall  be  served  on  ihe  Illinois  State 
Farm  at  Vandalia.     The  sentence  shall  be  maintained  solely  as  a  sentence  of  pro- 
bation for  a  period  of  three  (3)  years  and  is  accordingly  modified  to  so  provide. 

The  judgment  of  conviction  and  the  sentence  as  modified  are  affirmed  and  it 
is  directed  that  the  mittimus  in  tliis  cause  be  modified  to  incorporate  such 
change  of  sentence  to  probation  alone. 

Affirmed  as  Alodified. 

Dixon  and  Scott,   JJ.    concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 

AT  AN  APPELLATE  COURT,  for  the  Fourth  Judicial  District  of  the 
State  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  JAMES  C.   CRAVEN, Presiding  Judge 

HONORABLE   SAMUEL  0.    SMITH, Judge 

HONORABLE  LELAND  SIMKINS, Judge 

Attest:   ROBERT  L.  CONN,  Clerk. 

BE  IT  REMEMBERED,  that  to- wit:  On  the 24th day 

of October A.  D.  19J3_,  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion  of  said  Court,  in  words  and  figures 
following: 


^     T 
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STATE   OF   ILLINOIS 
APPELIATE  COURT 
FOIjRTH  DISTRICT 


Genei-al  No,  II503 


First  National  Bank^  Mattoon,  Illinois,  J 
Trustee  of  the  Estate  of  Jessie  V,  j 
Craig,  Deceased,  and  David  Daily, 

Plaintiffs-Appellees,  -' -_ 
vs.  .;  ^^.    ;  _  ■- 

The  Standard  Paving  Company,  a     ._.  ^ 
Corporation, 

Dei endant -Appellant , 


Agenda  73-50 


Appeal  from 
Circuit  Court 
Coles  County 


Mr.  PRESIDING  JUSTICE  CRAVEN  delivered  the  opinion  of  the  courL: 

Plaintiffs,  First  National  Bank,  Mattoon,  Illinois, 
trustee  of  the  estate  of  Jessie  Y.  Craig,  deceased,  and  David 
Daily,  a  tenant,  brought .  suit  against  The  Standard  Paving  Corr.pany 
for  damages  that  v/ere  incurred  as  the  result  of  defendant's  alleged 
negligence  in  the  construction  of  portions  of  1-57  and  a  drainage 
ditch  adjacent  to  the  plaintiffs'  property.   After  a  oench  trial, 
Judgraent  was  entered  in  favor  of  plaintiffs  for  $10,999  for  crop 
losses  for  the  years  I965  through  I968  and  S21G0  to  defray  the 
cost  of  re-establishing  proper  drainage  in  plaintiffs'  field. 
The  defendant  appeals. 


.IM 


On  appeal,  defendant  contends  that  the  trial  court 
improperly  ruled  on  certain  evidentiary  matters;  that  plaintiffs 
did  not  prove  their  case  "by  a  preponderance  of  the  evidence;  and 
that  the  trial  court  erroneously  entered  judf^rnent  against  them 
since  defendant  vjas  required  to  act  as  it  did  according  to 
specifications  given  it  by  the  State.   Also,  defendant  subraits 
that  the  court  erred  in  fixing  the  amount  of  damages. 

'  '   The  pertinent  facts  are  as  follows.   In  May  1959^  the 
First  National  Bank  as  trustee  sold  certain  lands  belonging  to  the 
estate  of  Jessie  V.  Craig  to  the  State  of  Illinois  for  the  purpose 
of  constructing  a  portion  of  1-57  thereon.   The  property  in  question 
is  bound  on  the  south  by  Route  l6  and  on  the  north  by  the  Penn 
Central  railroad  tracks.   1-57  ^^'as  to  run  from  south  to  north 
bounding  the  property  on  the  east.   The  defendant  comir:enced  vrork 
on  1-57  in  the  spring  of  I965  under  a  contract  v:ith  the  State  of 
Illinois  requiring  it  to  construct  that  segment  of  1-57  vrhich 
\TOuld  run  between  the  railroad  overpass  and  the  Route  I6  overpass. 

Along  v;ith  its  primary  construction  duties  urider  its 
contract,  defendant  was  required  to  dig  a  drainage  ditch  that  V70uld 
be  located  between  I-57  and  the  Craig  property.   It  was  to  serve 
as  a  receptacle  for  surface  moisture  running  off  the  surrounding 
fields  and  1-57  as  well  as  moisture  flowing  from  the  plaintif f s - 
field  tiles.   VJhile  digging  an  exploratory  trench,  defendant's 
workmen  cut  an  eight-inch  tile  and  found  a  four-inch  tile  both 
coming  from  the  Craig  property.   The  four-inch  tile  was  found 
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to  be  clogged  with  soil  and  other  residue.   Defendant  then  installed 
a  temporary  roadside  drainage  ditch  in  the  spring  of  I965.   The 
permanent  ditch  v;as  installed  in  the  spring  of  I966.   Defendant 
completed  its  portion  of  1-57  in  the  fall  of  I966.   Thereafter, 
the  highway  was  dedicated,  opened  and  m.aintenance  v.'as  left  to  the 
State. 

Mr.  Daily  first  became  av/are  of  the  drainage  problem  in 
October  of  I965.   Daily  reported  to  the  bank  that  there  v/as  a 
considerable  amount  of  water  standing  in  the  field  and  that  it 
was  stagnant,  thus  indicating  very  little  flow.   Initially,  it 
vj-as  found  that  the  ditch  v;as  in  poor  condition.   Defendant  failed 
to  remove  the  excessive  amounts  of  dirt  and  debris  from*  the  bottom, 
of  the  ditch.   Moreover,  defendant  did  not  construct  headwalls  in 
the  drainage  ditch  as  required. 

By  fall  of  1966,  after  the  perm.anent  ditch  vjas  Installed, 
there  was  no  m.arked  improvemient .   In  fact,  at  that  time  the  flow 
line  of  the  field  tiles  was  at  the  sam.e  level  v/ith  the  drainage 
ditch  flow  line.   This  was  contrary  to  the  usual  practice  of 
establishing  the  til^e  flow  line  approxim.ately  a  foot  above  the 
bottom  of  the  ditch.   This  is  done  in  order  to  prevent  any 
backup  water  from  flowing  into  the  field  tile  from,  the  ditch 
itself.   When  water  backed  up  into  the  field  tile,  a  deposit  of 
silt  and  other  residue  was  left  which  accumralated  and  eventually 
clogged  the  tile.   Once  the  field  tiles  becamie  clogged,  they 
would  not  function.  As  a  direct  consequence,  the  field  became 
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saturated,  a  marshy  condition  resulted ^  and  the  productivity  of 
the  field  v;as  decreased.   Plaintiffs  brought  suit  to  recover  for 
their  losses  caused  by  defendant's  negligence. 

With  regard  to  the  first  three  issues,  v.'e  have  revie'^ed 
the  record  and  find  no  reversible  error  of  law.  An  opinion  on 
these  matters  would  neve  no  precedential  value.   It  cannot  be 
said  that  the  judgment  is  against  the  manifest  v/eight  of  the 
evidence .  .... 

As  to  the  damage  phase  of  this  case,  v;e  adhere  to  the 
rule  that  "vjhere  the  right  of  recovery  exists,  the  defendant 
cannot  escape  liability  because  the  damages  are  difficult  of 
exact  ascertainment."   (Johnston  v.  City  of  Galva,  31'5  111.  59?j503, 
l47  N.E.  ^53.)   Absolute  certitude  as  to  the  amount  of  damages 
is  not  required  as  long  as  damages  have  been  proven  vjithin 
reasonable  certainty.   (Tri-County  Grain  Term.inal  Co.  v.  Swift  f;  Co., 
118  Ill,App.2d  313,322,  25^^  M.E.2d  311.)   Hov:ever,  if  it  is 
obvious  that  the  amount  awarded  v;as  excessive  because  of  a 
mathematical  error,  then  a  remittitur  must  be  entered  to  reduce 
the  judgment  accordingly. 

Defendant's  negligence  was  established  and  the  amoxint  of 
damages  to  plaintiff's  property  were  proven  v;ith  reasonable  certainty, 
but  du.e  to  an  error  in  computation,  we  find  it  necessary  to  reduce 
the  amount  avjsrded  for  crop  loss  by  $572.48. 

The  computations  were  based  upon  figures  found  in 
plaintiffs-i  Exhibit  No.  9.   The  exhibit,  a  multi-column  chart, 
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establishes  plaintiffs'  loss  by  comparing  the  yield  of  plaintiffs' 
52-acre  field  with  the  yield  of  three  other  fields  of  like  size 
situated  near  plaintiffs'  field.   Column  1  shows  actual  yield  of 
plaintiffs'  field  for  the  years  I963-I968.   Column  2  reports  the 
average  yield  per  acre  of  the  plaintiffs'  field.   Column  7 
contains  an  average  of  tVie  yield  of  the  three  nearby  fields  for 
the  years  1963-1968.   In  1963  and  1964,  plaintiffs'  field 
yielded  approxim.ately  10.5  bushels  per  acre  more  than  the  nearby 
fields.   After  defendant's  acts  of  negligence  in  I965  through  I968, 
the  productivity  of  plaintiffs'  field  dropped  significantly. 
Therefore,  Columin  8  contains  an  "estimated"  total  yield  per 
acre  for  plaintiffs'  field  for  the  years  1965  through  1968,  and 
represents  the  yield  that  plaintiffs'  field  v;ould  have  had 
had  it  not  been  for  defendant's  negligence.   This  average  v:as 
arrived  at  by  adding  10.5  bushel  per  acre  to  the  average  yield 
of  the  nearby  fields  for  I965  and  I966,,  and  adding  11. 5  bushel 
per  acre  to  the  average  of  the  nearby  fields  for  the  years 
1967  and  1968.   To  determine  the  loss  per  acre  for  the  years 
1965  through  1968,  the  total  actual  average  yield  per  acre  of  plain- 
tiffs' 52-acre  field  for  the  same  years  (Column  2)  \;as   subtracted 
from  the  figures  fovmd  in  Column  8.   The  difference  vras  then 
reported  in  Column  9  by  year.   Those  figures  v;are  then  multiplied 
by  52  to  establish  the  total  crop  loss  for  the  52-acre  field,  vvhich 
was  reported  in  Coluv.in  10.   Column  10  was  multiplied  by  the  local 
market  price  as  set  for  the  years  I965  through  I96S  (Column  11), 
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in  order  to  establish  the  yearly  loss  v/hich  is  reported  in  Column 
12.   Column  12  is  totaled  out  in  order  to  establish  the  total 
monetary  loss  sustained  by  plaintiffs.   In  the  computation  involv- 
ing Columns  9  through  12^  v/e  find  some  errors.   We  find  the  total 
of  Column  12  to  be  $10,426.52  rather  than  $10,999.00  that  v;as 
awarded  plaintiffs  in  damages.  •   '      "'        "   ■ 

Judgment  against  defence nt  upon  the  issue  of  liability 
is  affirmed.   This  cause  is  remanded  with  directions  to  enter 
judgment  for  the  sum  of  $10,426.52  for  crop  loss  and  $2100  for 
repair  costs .  '    . 

AFFIRMED  IK  PART,  REVERSED  IN  PART,  Aim  REMAl-JDED  WITH 
DIRECTIONS.    ■■■'  '"'  '   ■  ■  ^    '•     ■  ■ 

SMITH,  SIMiaNS,  JJ.,  concur.     •:  ' 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 


vs. 


CHARLES  LEWIS, 

Defendant-Appellant. 


Appeal  from  the 
Circuit  Court  of 
Cook  County, 

Honorable 

Robert  J.  Collins, 

Presiding. 


PER  CURIAM: 
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Charles  Lewis  (hereinafter  "Agf am^^ii(t,t^,i>^s  found  guilty 
at  a  jury  trial  of  the  offense  of  armed  robbery,  in  violation  of 
section  18-2  of  the  Criminal  Code,  and  was  sentenced  to  a  tern  of 
six  years  to  ten  years  to  run  concurrently  with  terms  imposed  upon 
several  other  convictions.   (111. Rev. Stat.  1971,  ch.  38,  par.  18-2.) 
On  appeal,  he  contends  that  the  trial  court  erroneously  admitted 
prejudicial  matters  into  evidence  against  him  and  that  his  sentence 
is  excessive. 

Clarence  Claiborne  testified  for  the  State  that  at  about 
11:00  A.M.  on  October  1,  1971,  he  was  robbed  at  gunpoint  by  the 
defendant  while  the  witness  was  servicing  his  route  as  a  laundry  de- 
livery truck  driver  on  the  south  side  of  Chicago.   The  witness  in- 
itially observed  the  defendant  and  the  defendant's  gun;  he  v/as 
made  to  lie  face-down  on  the  floor  of  the  truck  while  the  defendant 
took  $22  from  his  pockets;  and  the  defendant  asked  the  witness  the 
whereabouts  of  the  rest  of  the  money,  after  which  he  went  through 
papers  on  the  dashboard  of  the  truck.   The  witness  identified  the 
defendant  from  a  police   lineup  on  October  15,  1971. 

Also  brought  out  from  the  complaining  witness  by  the 
'State  on  direct  examination  was  the  fact  that  he  had  encountered 
the  defendant  six  days  before  the  instant  armed  robbery,  on 
September  25,  1971.   The  witness  testified  that  he  was  robbed 
at  gunpoint  by  the  defendant  on  that  occasion  while  the  witness 
was  servicing  his  laundry  route  about  two  blocks  from  where  the 
October  1st  robbery  occurred.   The  witness,  at  that  earlier 
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robbery,  observed  the  defendant,  he  was  made  to  face  a  v/all,  and 
$228  was  taken  from  him.   Reference  to  tv/o  armed  robberies  by  the 
prosecutor  during  opening  argument  to  the  jury  v/as  stricken  upon 
objection  by  the  defense,  objections  to  the  testimony  of  the 
complaining  witness  on  direct  examination  concerning  the  September 
25th  robbery  v;ere  denied  and  the  testimony  was  allov/ed  to  stand. 

The  defendant,  on  cross-examination  of  the  complaining  v;it- 
ness,  further  pursued  the  details  of  the  September  25th  robbery  in 
light  of  the  witness'  ability  to  observe  his  assailant,  asking 
questions  concerning  the  robbery,  the  weapon  used,  v;hat  v;as  said 
during  the  confrontation,  and  the  like.   Defendant  also  referred 
to  that  robbery  on  the  re-cross-examination  of  the  v/itness. 

Michael  Smith  testified  for  the  State  that  he  v;as  with  the 
defendant  in  the  October  15th  lineup,  and  that,  after  the  lineup 
was  concluded,  the  defendant  stated  to  him  that  "I'm  going  to  catch 
all  my  armed  robbery  fingers  .  .  .  armed  robbery  beefs"  and  that 
he  "hit  one  of  them  twice."   Objections  by  the  defense  to  this 
testimony  v/ere  denied. 

The  defendant  testified  in  his  own  behalf  that  he  did  not 
rob  the  complaining  witness  on  October  1,  1971,  and  that  he  v.'as  ill 
in  bed  at  his  sister's  home  that  entire  day,  which  was  corroborated 
at  trial  by  defendant's  sister. 

Defendant's  initial  contention  that  it  was  error  to  have 
allowed  into  evidence  the  matters  relating  to  the  September  25,  1971, 
robbery  will  not  be  considered  on  this  appeal.   Defendant's  con- 
tinued pursuance  of  the  circumstances  of  that  robbery  upon  cross- 
examination  of  the  complaining  witness,  whether  or  not  such  tactics 
were  calculated  to  inquire  into  the  opportunity  of  that  witness  to 
observe  the  assailant  on  that  occasion,  waived  his  right  to  raise 
that  matter  on  appeal.   People  v.  Calvin,  116  Ill.App.2d  471,  481, 
253  N.E.2d  922.   See  also.  People  v.  Filas,  369  111.  51,  15  N.E.2d  496. 
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The  cases  cited  by  defendant  in  support  of  his  position  that 
the  September  25th  robbery  had  no  relationship  to  the  October  1st 
robbery  with  v/hich  he  was  charged,  such  as  to  have  permitted  its 
admission  into  evidence  for  any  purpose  other  than  the  simple  fact 
of  a  prior  meeting,  are  inapplicable  to  the  circumstances  here  since 
they  do  not  involve  trials  where  the  unrelated  crimes  v/ere  inquired 
into  by  the  defendants,  as  was  the  situation  here.   See  e.g.. 
People  V.  Fuerback,  66  Ill.App.2d  452,  214  M.E.2d  330;  People  v. 


Gleason,  36  Ill.App.2d  15,  183  N.E.2d  523;  People  v.  Spencer,  7 
Ill.App.3d  1017,  288  N.E.2d  612;  People  v.  Blakely,  8  Ill.App.3d  78, 
289  N.E.2d  273. 

Defendant  next  contends  that  it  v/as  error  to  have  allowed 
into  evidence  the  testimony  of  Michael  Smith  relative  to  what  the 
defendant  told  him  after  the  lineup  on  the  grounds  that  it  v/as 
vague,  irrelevant  and  prejudicial. 

Complaining  witness  Claiborne  testified  that  he  identified 
the  defendant  in  the  October  15th  lineup;  he  also  testified  that 
he  confronted  the  defendant  on  September  25  and  October  1,  1971. 
Smith's  testimony  finds  support  in  the  record  and  "tends  to  prove 
the  offense  charged",  making  the  proposition  at  issue  more  probable. 
People  v.  Allen,  17  111. 2d  55,  63,  160  N.E.2d  818.   The  trial  court 
did  not  abuse  its  discretion  in  allowing  that  testimony  into  evi- 
dence. 

Defendant  next  contends  that  the  sentence  imposed  upon  him 
of  six  years  to  ten  years  is  excessive  in  light  of  the  fact  that 
the  provisions  of  sections  18-2  and  117-1  of  the  Criminal  Code  of 
1971  violate  the  provisions  of  Article  I,  Section  11  of  the  1970 
Illinois  Constitution  dealing  with  the  seriousness  of  a  given  of- 
fense and  the  reintegration  of  an  offender  into  society.   He  argues 
that  the  five  year  minimum  temn  imposed  by  section  18-2  and  the  pro- 
hibition of  probation  in  section  117-1  frustrate  the  spirit  of  that 
constitutional  provision. 
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The  legislature  has  the  pov/er  to  fix  a  punishment  for  the 
commission  of  an  offense,  within  constitutional  limits.   People  ex 
rel.  Kubala  v.  Kinney,  25  111. 2d  491,  492-493,  185  M.E.2d  337.   The 
setting  of  a  minimum  term  for  an  offense  such  as  armed  robbery,  in- 
volving, as  it  does,  the  use  of  a  dangerous  weapon,  is  reasonable 
and  clearly  within  the  spirit  of  the  constitutional  provision  relat- 
ing to  penalties;  the  same  is  true  for  the  statute  which  denies  pro- 
bation upon  conviction  of  such  an  offense.   Defendant  has  failed  to 
demonstrate  in  what  manner  those  sections  of  the  Criminal  Code  of 

1971  were  unconstitutional. 

The  final  point  raised  by  defendant  is  that  his  sentence  is 
excessive  in  light  of  the  new  Unified  Code  of  Corrections,  in  that 
the  Code  presently  classifies  armed  robbery  as  a  Class  1  felony  (not 
punishable  by  death)  with  a  minimum  term  of  four  years  and  a  r.axi- 
mum  term  of  any  number  of  years  in  excess  thereof,  whereas  he  v:as 
sentenced  to  a  term  of  six  years  to  ten  years.   See  111. Rev. Stat. 

1972  Supp.,  ch.  38,  par.  18-2,  1005-8-1.   Section  1005-8-2  of  the 
Code  provides  a  greater  penalty  where  a  firearm  is  used  in  the  com- 
mission of  an  offense,  as  was  the  situation  here.   Further,  the 
hearing  in  aggravation  and  mitigation  brought  out  that  defendant 
had  prior  convictions,  and  the  instant  sentence  v/as  in  fact  made 

to  run  concurrently  with  the  terms  imposed  upon  other  offenses  to 
which  defendant  had  apparently  pleaded  guilty.   The  sentence  imposed 
upon  defendant  is  not  excessive  in  light  of  the  new  Code. 

For  these  reasons,  the  judgment  of  the  circuit  court  of 
Cook  County  is  affirmed. 

JUDGMENT  AFFIRMED. 


SECOND  DIVISION,  FIRST  DISTRICT 
LEIGHTON,  J.,  did  not  participate. 


4  - 


58150 


^  s  ui 


APPEAL  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUNTY. 


HONORABLE 


COLLINS, 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff -Appellee, 
vs. 
ALLEN  HARVEY, 

Defendant-Appellant. 

PER  CURIAM:* 

Defendant,  Allen  Harvey,  was  indicted  (Indictment  72-18) 
for  the  armed  robbery  of  Walter  Fells  and  George  Butts,  Jr., 
which  occurred  on  November  8,  1971.   After  a  bench  trial,  de- 
fendant was  found  guilty  and  sentenced  to  the  Illinois  State 
Penitentiary  for  a  term  of  not  less  than  five  years  nor  more 
than  five  years  and  one  day,  said  sentence  to  run  concurrently 
with  the  sentence  imposed  in  Indictment  72-17  [Attempted  rob- 
bery of  Pauline  Flax] . 

The  issues  on  appeal  are  (1)  whether  the  trial  court 
erred  in  permitting  the  introduction  of  evidence  pertaining  to 
another  offense,  which  was  not  connected  with  the  prosecution 
of  the  crime  charged,  and  (2)  whether  the  sentence  was  excessive. 

The  evidence  shows  that  on  November  8,  1971,  Walter  Fells 
and  George  Butts,  Jr.,  were  delivering  whiskey  to  Smitty's 
Lounge,  611  South  St.  Louis  Avenue,  Chicago  at  about  2:45  in  the 
afternoon.   (St.  Louis  Avenue  is  3500  West  in  Chicago.)   Fells 
testified  that  after  the  whiskey  had  been  delivered,  Smitty  gave 
him  $433  in  cash  in  payment  for  the  whiskey.   Fells  and  Butts 
left  the  tavern  by  the  front  door.   Butts  was  in  front  pushing  a 
two-wheel  cart  used  to  carry  the  whiskey.   Fells  further  testi- 
fied that,  as  he  came  out  of  the  door,  defendant  was  on  one  side 
of  the  door  and  defendant's  companion  was  on  the  other  side;  that 
someone  said  "Get  in  the  alley",  and,  when  Fells  turned  around, 
defendant  had  a  gun  in  his  hand  and  said  to  Fells  "Give  me  that 


58150 


money.   I  know  you  have  it  because  I  saw  him  give  it  to  you." 
Defendant's  companion  took  approximately  $3  in  change  from  Butts. 
Thereafter  defendant  and  his  companion  fled  down  the  alley. 
Fells'  testimony  was  substantially  corroborated  by  Butts. 

Fells  testified  that  on  November  19,  1971,  he  was  again 
in  the  tavern  when  he  saw  defendant  enter  the  door;  that  Fells 
started  toward  defendant  and  defendant  ran  out  and  down  the 
alley.   Fells  ran  after  him;  after  Fells  saw  where  defendant 
was  going.  Fells  got  in  his  truck  and  subsequently  called  the 
police.   Butts  testified  that  he  also  was  in  the  area  on  November 
19,  1971,  and  saw  defendant  go  in  the  tavern;  and  that,  after 
speaking  to  Fells,  Butts  drove  in  one  direction  and  Fells  in 
another,  both  looking  for  defendant;  but  that,  when  Butts  got 
to  Homan  Avenue  (3400  West  in  Chicago) ,  defendant  was  not  in  sight. 

Fells  further  testified  that  on  November  19,  1971,  he  saw 
defendant  in  the  3200  block  on  West  Harrison  Street,  Chicago, 
which  is  about  three  blocks  east  from  611  South  St.  Louis  Avenue; 
that  he  saw  defendant  attempt  to  rob  a  lady  [Pauline  Flax, 
Indictment  72-17] ;  and  that  he  and  his  helper  subdued  defendant 
and  turned  him  over  to  Police  Officer  Arens. 

The  trial  court,  over  the  objection  of  defendant,  per- 
mitted Fells  to  testify  as  to  the  fact  of  the  attempted  robbery 
of  Pauline  Flax  on  November  19,  1971,  which  occurred  just  prior 
to  the  time  defendant  was  subdued  by  Fells. 

Defendant  testified  that  he  was  not  in  the  tavern  at  the 
time  of  the  alleged  robbery  of  Fells  and  Butts,  but  was  working 
with  his  brother,  Charles  Walker,  at  the  Little  State  Theatre, 
4814  West  Madison  Street,  Chicago.   Charles  Walker  testified  sub- 
stantially the  same. 

Defendant  argues  that  it  was  reversible  error  for  the 
trial  court  to  permit  the  introduction  of  testimony  involving  an 
unrelated  crime  in  which  defendant  was  allegedly  engaged  at  the 
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time  he  was  overpowered  and  arrested  on  November  19,  1971,  for 
the  instant  offense,  committed  eleven  days  before  the  said  arrest. 

We  need  not  decide  whether  the  admission  of  the  said  testi- 
mony was  error,  because,  even  if  it  was,  it  was  not  reversible 
error.   This  was  a  bench  trial.   It  is  well  established  that,  when 
the  trial  court  is  the  trier  of  fact,  a  presumption  will  be  in- 
dulged that  the  judge  considered  only  admissible  evidence,  and 
disregarded  inadmissible  evidence,  in  reaching  his  conclusion  of 
guilt.   People  v.  Quinn,  2  Ill.App.3d  341,  276  N.E.2d  379;  People 
V.  Robinson,  30  111. 2d  437,  197  N.E.2d  45;  People  v.  De  Groot,  108 
Ill.App.2d  1,  247  N.E.2d  177.   This  presumption  is  overcome  only 
when  the  record  affirmatively  indicates  that  the  inadmissible 
evidence  was  considered  by  the  court  in  reaching  its  decision. 
People  V.  Quinn,  2  Ill.App.3d  341,  276  N.E.2d  379. 

In  the  case  at  bar,  the  trial  court  permitted  Fells  to 
testify  that,  when  on  November  19,  19  71,  he  subdued  defendant 
and  had  him  arrested  for  the  robbery  of  November  8,  19  71,  defen- 
dant was  then  attempting  to  rob  a  lady.   The  action  of  the  trial 
court  was  on  the  representation  of  the  State  that  the  evidence 
"goes  to  the  circumstances  of  the  arrest  and  how  the  man  was 
apprehended."   The  record  shows  that  the  trial  court  sustained 
all  subsequent  objections  by  counsel  for  defendant  pertaining  to 
the  attempted  robbery  of  the  lady. 

In  summarizing  the  evidence,  the  trial  court  did  not  refer 
to  the  attempted  robbery  of  the  lady,  but  stated: 

"Butts,  who  was  also  in  that  area,  drove  in  one 
direction  and  Fells  in  another,  both  looking,  supposedly, 
for  this  defendant. 

"Fells  came  upon  the  defendant,  and  Fells  at  that 

time  had  another  man  working  with  him,  not  Butts.  Fells 

and  the  other  man  took  the  defendant  into  custody  and 
turned  him  over  to  the  police  officers. 

"The  defendant  and  his  brother  have  testified  that 
he  was  not  there  at  the  time  of  the  robbery,  but  was 
working  in  a  theatre. 
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"As  has  been  said  by  the  lav/yers,  I  have  observed 
the  witnesses  in  this  case,  and  this  offense  occurred 
in  broad  daylight  and  Walter  Fells  and  George  Butts  had 
an  excellent  opportunity  to  viev/  the  perpetrators  of 
this  offense;  and  their  testimony  was  credible  and  clear 
and  convincing." 

There  is  nothing  in  the  record  which  "affirmatively  in- 
dicates that  the  inadmissible  evidence  was  considered  by  the  court 
in  reaching  its  decision".   People  v.  Quinn,  2  Ill.App.3d  341,  346, 
276  N.E.2d  379. 

Moreover,  there  is  positive  evidence  that  it  was  defendant 
who  robbed  Fells  and  Butts  in  front  of  Smitty's  Lounge,  611  S. 
St.  Louis  Avenue,  Chicago,  on  November  8,  1971.   It  is  true  that 
defendant  and  his  brother,  Charles  Walker,  testified  that  they 
were  at  the  Little  State  Theatre,  4814  W.  Madison  Street,  Chicago, 
during  the  time  of  the  robbery.   Although  alibi  evidence  may  not 
be  disregarded,  there  is  no  obligation  on  the  trial  court  to 
believe  the  alibi  testimony  where  there  is  positive  testimony  to 
the  contrary.   People  v.  Jackson,  54  111. 2d  143,  295  N.E.  2d  462; 
People  V.  Robinson,  3  Ill.App.3d  843,  850,  279  N.E. 2d  526;  People 
v.  Bracey,  129  Ill.App.2d  57,  62,  262  N.E. 2d  748.   In  a  bench 
trial  it  is  for  the  trial  court  to  determine  the  credibility  of 
the  witnesses  and  the  weight  to  be  given  their  testimony,  and, 
unless  the  evidence  is  so  unsatisfactory  as  to  raise  a  reasonable 
doubt  of  the  defendant's  guilt,  the  findings  of  the  trial  court 
will  not  be  disturbed.   People  v.  Bracey,  129  Ill.App.2d  57,  62, 
262  N.E. 2d  748;  People  v.  Catlett,  48  111. 2d  56,  64,  268  N.E. 2d 
378.   The  trial  court  believed  the  testimony  of  Fells  and  Butts 
over  the  testimony  of  defendant  and  his  brother. 

Hence,  in  the  case  at  bar  it  was  not  reversible  error  for 
the  trial  court  to  permit  the  introduction  of  evidence  that  de- 
fendant was  attempting  to  rob  a  lady  when  he  was  arrested  on 
November  19,  1971,  for  the  robbery  committed  on  November  8,  1971, 
because  the  record  shows  that  the  trial  court  considered  only  the 
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admissible  evidence,  and  disregarded  the  assumed  inadmissible 
evidence,  in  reaching  its  conclusion. 

Defendant  also  argues  that  the  sentence  imposed  by  the 
trial  court  was  greater  than  the  minimum  sentence  of  four  years 
for  armed  robbery  provided  for  under  the  Uniform  Code  of  Cor- 
rections (111. Rev. Stat.  1972  Supp. ,  ch.  38,  par.  1005-8-1), 
which  provides  in  part  as  follows: 

"(2)   for  a  Class  1  felony,  the  minimum  term  shall 
be  4  years  unless  the  court,  having  regard  to  the 
nature  and  circumstances  of  the  offense  and  the  history 
and  character  of  the  defendant,  sets  a  higher  minimum 
term; " 

Armed  robbery  is  a  Class  1  felony  (111. Rev. Stat .  1972  Supp.,  ch. 
38,  par.  18-2) . 

In  People  v.  Harvey,  53  111. 2d  585,  294  N.E.2d  269,  it 
was  held  that  the  sentencing  provisions  of  the  Uniform  Code  of 
Corrections  apply  to  cases  pending  on  direct  appeal  at  the  effec- 
tive date  of  the  new  Code.   Therefore,  the  provisions  of  the 
Uniform  Code  of  Corrections  apply  to  the  case  at  bar.   The  statute 
sets  out  a  minimum  sentence  in  the  case  of  armed  robbery  (a  Class 
1  felony)  of  not  less  than  four  years.   However,  the  trial  court 
is  granted  discretion  to  set  a  higher  minimum  term  by  considering 
"the  nature  and  circumstances  of  the  offense  and  the  history  and 
character  of  the  defendant". 

In  the  case  at  bar,  at  the  suggestion  of  counsel  for  de- 
fendant, the  trial  court  sentenced  defendant  to  a  five  year 
minimum  sentence.   On  the  hearing  in  aggravation  and  mitigation, 
it  was  disclosed  that  defendant  had  a  previous  record.   Also,  at 
the  hearing  in  aggravation  and  mitigation,  counsel  for  defendant 
stated  that  defendant  "was  a  narcotics  addict  at  the  time  of  the 
crime  and  he  was  supporting  a  gigantic  habit  of  $100  a  day".   The 
trial  court  had  an  opportunity  in  the  course  of  the  trial  and  the 
hearing  in  aggravation  and  mitigation  to  make  a  sound  determina- 
tion concerning  the  punishment  to  be  imposed.   People  v.  Taylor, 
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33  111. 2d  417,  424,  211  N.E.2d  673,  677;  People  v.  Adams,  113 
Ill.App.2d  205,  220,  252  N.E.2d  35,  43.   In  view  of  the  record, 
the  trial  court  in  sentencing  defendant  to  a  minimum  of  five  years 
and  a  maximum  of  five  years  and  one  day  was  acting  within  the  dis- 
cretion conferred  by  the  statute.   People  v.  Rudolph,  12   Ill.App. 
3d  420/  299  N.E.2d  129. 

The  cases  cited  by  defendant  are  not  applicable  to  the 
facts  in  the  case  at  bar. 

There  is  no  reversible  error  in  the  record  and,  therefore, 
the  judgment  of  the  trial  court  is  affirmed. 

JUDGMENT  AFFIRMED. 


*   FIRST  DISTRICT,  SECOND  DIVISION. 
STAMOS,  P.J.,  did  not  participate, 
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72-308 
UNITED  STATES  OF  AMERICA 


state  of  Illinois  ) 
Appellate  Court    )  ss. 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 


Present  —  Honorable  WILLIAM  L.  GUILD,  Presiding  Justice 
Honora±>le  THOMAS  J.  MORAN,  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 

LOREN  J.  STROTZ,  Clerk  Pro  Tern 

JOSEPH  C.  DOPING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
October  29,  1973  the  Opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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PUBL.  ABST.  oin.y 


NC.  72--308 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 
-vs- 

JUAN  LUGO  a/k/a  JOHN  LUGO, 

Defendant-Appellant . 


-,  I  f — 


Appeal  from  the  Circuit 
Court  of  Ogle  County. 

Hon.  William  B.  Phillips, 
Judge  presiding. 


PRESIDING  JUSTICE  WILLIAM  L.  GUILD  delivered  the  opinion  of 

the  court : 

The  defendant,  Juan  Lugo  a/k/a  John  Lugo,  was  found  guilty 

in  a  jury  trial  of  the  offense  of  aggravated  battery  under  111. 

1969  , 
Rev.  Stat./ch.  38,  sec.  12-4  (b)  (6).         He  was  placed  on 

probation  for  two  years,  the  first  sixty  days  to  be  served  in 

the  Ogle  County  Public  Safety  Building  on  a  work  release 

program. 

The  issues  are  (1)  v/hether  or  not  the  defendant  waj  proven 
guilty  beyond  a  reasonable  doubt;  (2)  whether  or  not  the 
information  in  this  case  was  sufficient  to  adequately  inform 
the  defendant  of  the  charge  brought  against  him;  (3)  whether 
or  not  the  defendant  can  be  charged  with  aggravated  battery 
when  he  struck  a  peace  officer  who  was  in  the  process  of  making 
an  invalid  arrest;  (4)  whether  or  not  the  trial  court  erred  ir. 
allov/ing  the  complaining  witness  to  remain  in  the  court  room 
while  excluding  all  other  witnesses. 

On  December  5th,  1971  at  approximately  12:35  A.  M. ,  the 
defendant  was  arrested  by  two  police  officers  at  his  residence 
in  Rochelle,  Illinois.   Sometime  earlier  that  evening,  defendant 
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and  one  Ramon  Torres  had  had  a  fight.   After  the  fight, 
Torres  went  to  the  Rochelle  police  department  and  filed 
a  written  complaint  against  the  defendant.   Tv/o  police 
officers,  accompanied  by  Torres,  went  to  the  defendant's 
residence  for  the  purpose  of  arresting  the  defendant.   They 
did  not  have  a  warrant. 

We  shall  first  consider  the  contention  of  defendant  that 
he  was  not  proven  guilty  beyond  a  reasonable  doubt.   Defen- 
dant's witness,  Jose  Gonzales,  testified  that  the  two  . 
officers  went  into  the  bedroom,  beat  the  defendant  as  he  was 
lying  in  bed,  and  hit  him  over  the  head  with  a  pistol. 
Defendant  did  not  recall  where  the  altercation  took  place. 
Both  officers  and  Ramon  Torres  testified  defendant  came  to 
the  doorway  of  the  apartment,  was  told  he  was  under  arrest 
and  the  hitting  of  the  officer  occurred  in  the  hallway. 
This  is  a  question  of  fact  for  the  jury  and  they  apparently 
believed  the  testimony  of  the  state's  witnesses  was  more 
plausible  than  that  of  defendant's  witness.   We  find  no 
reason  to  substitute  our  judgment  for  that  of  the  jury. 

People  V.  Sauber  (1966),  68  111.  App.  2d  133  at  143,  214 
N.E.2d  918  . 

The  defendant  Lugo  was  charged  with  aggravated  battery 

for  his  attack  upon  police  officer  Haggestad.   Under  111. 

1969 
Rev.  Stat./ch.'  38,  sec.  12-4  (b)  (6),       a  person  commits 

an  offense  of  aggravated  battery  when 

"A  person  who  in  committing  a  battery  *  *  * 
^nov/s  the  individual  harmed  to  be  a  peace 
officer  *  *  *  while  such  officer  is  engaged 
in  the  execution  of  any  of  his  official      _ 
duties  including  arrest  or  attempted  arrest.' 
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The  information  charging  the  defendant  with  aggravated 

battery  generally  follov/ed  the  language  of  the  statute 

with  relation  to  aggravated  battery  upon  a  peace  officer. 

The  information  specifically  alleged  that  the  defendant 

committed  the  offense  of  aggravated  battery  in  that  the 

defendant  'did  intentionally  and  knov/ingly  and  without 

legal  justification  cause  bodily  harm  to  Keith  Haggestad, 

knowing  him  to  be  a  peace  officer  engaged  in  the  execution 

of  his  official  duties,  by  making  physical  contact  of  an 

insulting  or  provoking  nature  v/ith  the  said  Keith 

Haggestad." 

Defendant  contends  that  the  information  should 

specifically  state  that  (1)  the  police  officer  was  injured 

or  (2)  that  the  defendant  made  bodily  contact  of  a  provoking 

or  insulting  nature.   It  is  apparent  that  the  defendant 

relates  this  contention  to  the  definition  of  battery  in  111. 

Rev.  Stat.   1971,  ch.  38,  par.  12-3,  upon  which  a  charge  of 

aggravated  battery  is  based.   Par.  12-3  provides  that  "a 

person  commits  battery  if  he  intentionally  or  knowingly 

without  legal  justification  and  by  any  means,  (1)  causes 

bodily  harm  to  an  individual  or  (2)  makes  physical  contact 

(Emphasis 
of  an  insulting  or  provoking  nature  with  an  individual."   added.) 

The  infonnation  does  in  fact  set  forth  plainly  in  the 

language  of  the  statute  the  nature  of  the  offense  committed 

by  the  defendant.   It  contains  the  allegation  of  both 

bodily  harm  and  physical  contact  of  an  insulting  or 
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provoking  nature.   This  court  does  not  believe  that  the 
allegations  are  inconsistent.   The  infonnation  fully 
advised  the  defendant  of  the  nature  of  the  offense  allegedly 
committed  by  him,  to-v/it:  that  he  caused  bodily  harm  to  the 
police  officer  and  by  making  bodily  contact  of  an  insulting 
or  provoking  nature.   We  cannot  see  how  defendant  v/as 
prejudiced  in  any  way  by  the  terminology  of  this  information. 
At  best,  the  addition  of  the  phrase  "by  making  physical 

contact  of  an  insulting  or  provoking  nature"  is  surplusage. 

to 
It  is  also/be  noted  that  at  the  time  of  trial  the  defendant 

made  no  objection  to  the  allegations  contained  in  the 

information.   People  v.  Jordan  (1969).  115  111.  App.2d  307, 

252  N.E.2d  701. 

Defendant  contends  that  the  arrest  here  without  a  warrant 

was  invalid  unless  the  officer  had  reasonable  grounds  to 

believe  that  an  offense  had  been  committed  and  by  the  party 

charged.   We  find,  however,  the  arrest  was  valid.   Under 

1969, 
111.  Rev.  Stat./ch.  38,  sec.   107-2  (c)  ,       a  police 

officer  may  arrest  a  person  without  a  warrant  if  he  has 

reasonable  grounds  to  believe  the  defendant  had  committed 

an  offense.   When  Mr.  and  Mrs.  Torres  came  to  the  police 

station  to  file  a  complaint  against  the  defendant  Lugo,  the 

arresting  officer,  Keith  Haggestad,  observed  that  "Ramon 

(jorresl  was  bleeding  from  the  lip  and  Rose  iTorre&  was 

quite  dirtj'  as  though  she  had  been  rolling  around  on  the 

ground."   After  Mr.  Torres  signed  a  complaint,  Torres  led 

Officer  Haggestad  and  another  officer  to  the  defendant's 

residence.   At  the  residence  Torres  identified  the  defendant 

before  the  arrest  was  attempted. 
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In  People  v.  Stnpelton  (1972),  4  111.  App.  3d  477,  281 
N.E.2d  76,  the  court  ruled  that  a  police  officer  had  nade 
a  valid  arrest  under  similar  circumstances.   The  arresting 
officer  there  had  investigated  the  crime,  and  the  complain- 
ing witness,  as  in  the  case  before  us,  accompanied  the 
officer  and  identified  the  suspect  before  the  arrest. 

The  defendant's  final  contention  is  that  the  trial  court 
erred  in  allowing  the  arresting  officer  to  remain  in  the 
court  room  at  the  State's  Attorney's  request  after  the  trial 
court  granted  the  defendant's  motion  to  exclude  all  witnesses, 
The  trial  court  did  not  err.   In  People  v.  Dixon  (1961)^  23 
111. 2d  136,  177  N.E.2d  206,  cited  by  defendant,  the  Supreme 
Court  discussed  this  question  in  detail  pointing  out  the 
majority  and  minority  rule,  and  held  that  the  action  of  the 
trial  judge  in  arbitrarily  refusing  to  exclude  all  the 
witnesses  was  an  abuse  of  discretion.   However,  we  find  the 
Supreme  Court  stated  the  following  shortly  thereafter  in 
People  V.  Mack  (1962),  25  111.  2d  416,  422,  185  N.E.2d  154, 
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"*  *  «(T)he  defendant  has  no  absolute  right  to 
have  witnesses  excluded  ♦  *  *,  and  that  the 
power  to  exclude  witnesses  is  within  the  sound 
discretion  of  the  trial  court.  *  *  *  It  is  a 
common  practice  for  a  trial  court,  in  granting 
a  motion  to  exclude  v/itnesses,  to  except,  at 
the  request  of  the  State's  Attorney,  one  witness 
for  the  People,  frequently,  but  not  always,  one 
of  the  arresting  officers.   This  practice  has 
been  upheld  by  this  court  on  numerous  occasions." 


See  also  People  v.  Townsend  (1957),  11  111.  2d  30,  47,  141 
N.E.2d  729,  where  the  witnesses  were  excluded  but  the  police 
officer  permitted  to  remain  in  the  court  room.   We  find  the 
trial  court  did  not  abuse  its  discretion  by  allowing  the 
arresting  officer  to  remain  in  the  court  room. 
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For  the  foregoing  reasons,  the  judgment  of  the  trial 

court  is  affirmed. 

AFFIRMED. 

SEIDENFELD  and  MORAN,  J.  J.  Concur. 
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UNITED  STATES  OF  AMERICA 


State  of  Illinois  ) 

Appellate  Court    )  ss.  /^^37^ 

Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 


Present  —  Honorable  WILLIAM  L.  GUILD,  Presiding  Justice 
•   •   .     Honorable  THOMAS  J.  MORAN,  Justice 

Honorable  GLENN  K.  SEIDENFELD,  Justice 

LOREN  J.  STROTZ,  Clerk  Pro  Tem 

JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
October  29,  1973         the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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NO.  72-344 


H  ^ 


PURL.  A EST.  ONLY 


IN  THE 
APPELIJVTE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 
-vs- 

GREGORY  SHELTON, 

Defendant-Appellant . 


Appeal  from  Kane  County, 

Hon.  John  S.  Petersen, 
Judge  presiding. 


PRESIDING  JUSTICE  WILLIAM  L.  GUILD  delivered  the  opinion  of 
the  court : 

The  defendant  was  convicted  of  attempt  armed  robbery  and 
armed  robbery  and  on  November  2,  1970  was  sentenced  to  a  term 
of  not  less  than  7  years  nor  more  than  25  years  in  the  State 
penitentiary.   Defendant's  petition  for  post-conviction  relief 
was  denied  on  August  7,  1972  without  an  evidentiary  hearing. 
This  is  an  appeal  from  that  post-conviction  petition,  the  sole 
basis  being  that  the  sentence  imposed  is  excessive. 

While  not  raised  as  a  direct  issue,  the  defendant  contends 
that  the  disparity  of  his  sentence  considered  with  the  sentence 
imposed  upon  the  co-defendants  constitutes  a  violation  of  his 
constittxtional  rights.   For  that  reason  we  feel  it  necessary  to 
examine  the  facts  of  the  instant  offense. 

The  defendant,  18  years  of  age,  was  released  from  the  St. 
Charles  School  for  Boys  on  or  about  June  8,  1970.   Five  days 
later  he  was  arrested  for  the  instant  offense.   Defendant  together 
with  one  Elzie  Jones,  Hosea  Lee  Vine,  and  Willie  Kimmons, 
entered  a  residence  in  Aurora  where  a  party  was  in  progress. 
All  four  defendants  were  armed  with  pistols  and  they  proceeded 
to  attempt  to  rob  the  guests.   In  the  process  thereof  Willie 
Kimmons  shot  and  killed  one  of  the  guests.   Defendant  in 
pointing  out  the  disparity  of  sentence  states  that  Elzie  Jones 
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was  only  sentenced  to  serve  a  term  of  not  less  than  5  nor 

more  than  7  years;  that  co-defendant  Vine  v/as  sentenced 

to  a  term  of  not  less  than  2  nor  more  than  7  years. 

Defendant,  however,  fails  to  mention  the  fact  that  V/illie 

Kimmons  was  sentenced  for  murder  for  a  term  of  50-75  years. 

The  courts  of  Illinois  have  stated  in  several  instances 

that  the  Illinois  Constitution  does  not  require  that  all 

participants  in  a  criminal  act  must  receive  the  same 

punishment.   Likewise,  disparity  of  sentences  between 

defendants  does  not  warrant  the  use  of  the  power  of  the 

review  court  to  reduce  the  punishment  imposed  by  the  trial 

court.  (People  v.  Gibbs  (1972),  7  111.  App.  3d  517,  288  N.E, 

2d  70,  and  cases  cited  therein.   People  v.  Brooks  (1972), 

51  111. 2d  156,  281  N.E. 2d  326.)   In  Brooks  one  of  the 

have  been 
defendants  contended  that  his  sentence  should/    reduced 

because  he  did  not  in  fact  shoot  the  victim  and  requested 

reduction  of  his  sentence  under  the  authority  conferred 

on  courts  of  review  by  Rule  615  (b )  (4)  of  the  Supreme 
(111.  Rev.  Stat.  1971,  ch .  IIOA,  par.  615(b)(4).) 

Court./  The  court  stated  therein  that  the  fact  that  the 
one  defendant  did  not  in  faci:  shoot  the  deceased  did  not 
lessen  his  accountability  for  the  crime  in  which  he 
participated. 

In  the  armed  robbery  case  before  us  one  of  the 
defendants  did  shoot  and  kill  one  of  the  guests  in  the 
house.   In  Brooks  the  Supreme  court  stated  at  page  168: 


"*  *  *that  the  authority  to  reduce  sentences 
should  be  applied  with  considerable  caution, 
for  the  trial  judge  ordinarily  has  a  superior 
opportunity  in  the  course  of  the  trial  and 
the  hearing  in  aggravation  and  mitigation  to 
make  a  sound  determination  concerning  the 
punishment  to  be  imposed  than  do  the  appellate 
tribunals." 


r 


]o 


X' 


^ 


,^\ 


r- 


JU 


A^ 


1 


n   ^ 


r 


-3- 


See  also  People  v.  Jackson  ClGVO),  47  111.  2d  344,  3^5  8. 

We  turn  then  to  the  basic  issue  presented  to  us  and 
that  is,  does  the  alleged  excessiveness  of  defendant's 
sentence  raise  a  constitutional  issue?  As  we  stated  in 
Gibbs,  supra,  we  "find  that  this  defendant's  constitutional 
rights  to  due  process  and  equal  protection  have  not  been 
violated  as  the  sentence  imposed  upon  him  is  well  within  the 
statutory   limits  and  there  is  no  indication  that  the 
trial  court  abused  its  discretion  in  imposing  a  greater 
sentence  upon  this  defendant."  7  111.  App.  3d  at  p.  519. 

Likewise,  in  People  v.  Ballinger  (1973),  53  111.  2d  388,  390, 
the  Supreme  court  similarly  stated: 


I 


"The  sentence  is  within  the  statutory 
limits  and  although  subject  to  review  on 
direct  appeal,  the  allegation  of  excessiveness 
raises  no  issue  cognizable  under  the  Post- 
Conviction  Hearing  Act." 

Attention  is  also  directed  to  People  v.  Murry  (1972"),  5  111.  App.  3d  64, 

283  N.E.2d  98, where  the  court  again  held  that  the  severity  of 

sentence  is  not  a  constitutional  question  under  the  Post- 

i 

Conviction  Act.  J 

i 

The  court  did  not  err  in  dismissing  the  petition  for  j 

t 
post-conviction  relief  and  the  judgment  of  the  trial  court  •» 

is  affirmed.  j 

AFFIRMED.  ! 

SEIDENFELD  and  MORAN,  J.J.  Concur. 
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UNITED  STATES  OF  AMERICA 
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state  of  Illinois  ) 
Appellate  Court    )  ss, 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 
Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventy-two,  within  and  for  the 
Second  District  of  Illinois:    -    '■      '   ' 


Present  —  Honorable  WILLIAM  L.  GUILD,  Presiding  Justice 
Honorable  THOMAS  J.  MORAN,  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 

LOREN  J.  STROTZ,  Clerk  Pro  Tera 

JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
October  29,  1973         the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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IN  THE  • 

APPELLATE  COURT  OP  ILLINOIS 

SECOND  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

PHILLIP  E.  JAROS, 

Defendant-Appellant . 


Appeal  from  the  Circuit 
Court  for  the  l8th  Judi- 
cial Circuit,  DuPage 
County,  Illinois. 


MR.  JUSTICE  SEIDENFELD  delivered  the  opinion  of  the  court: 

The  defendant,  Phillip  E.  Jaros ,  pleaded  guilty  to  the  crime 
of  burglary  in  accordance  with  plea  negotiations.   The  defendant 
was  sentenced  to  1-3  years  in  the  penitentiary.   A  second  count 
charging  the  included  offense  of  theft  over  $150  was  nolle  prossed; 
and  several  pending  charges  of  deceptive  practices,  as  to  which  de- 
fendant acknowledged  his  guilt,  were  dimissed  as  a  part  of  the  plea 
bargain. 

The  Illinois  Defender  Project,  appointed  as  counsel  for  defen- 
dant on  appeal,  has  petitioned  for  leave  to  withdraw  after  filing  a 
brief  as  required  by  Anders  v.  California  (196?) ,  386  U.S.  738,  and 
People  V.  Jones  (196?),  38  111. 2d  384.   Defendant  has  received  no- 
tice of  Petition  to  Withdraw  and  has  filed  pro  se  documents  con- 
tending that  appointed  counsel  at  trial  encouraged  him  to  plead 
guilty,  thereby  depriving  him  of  the  right  to  raise  a  substantial 
constitutional  question  of  search  and  seizure;   and  that  his  coun- 
sel's representation  was  "limited".   We  have  also  considered 
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defendant's  transmittal  letter  In  which  he  requests  our  opinion 
on  whether  111.  Rev.  Stat .  1967,  ch.'jY,  art.  2,  ^ec.  2-2  violates 
the  equal  protection  clause  of  the  State  and  Federal  Constitutions 
by  giving  girls  the  protection  of  the  Juvenile  court  until  their 
18th  birthday  and  denying  the  same  to  boys  after  their  17th  birth- 
day.  (We  find  no  basis  in  the  record  for  any  application  of  this 
issue  to  this  defendant.   We,  hov/ever,  refer  defendant  to  People 
V.  McGalvin,  Illinois  Supreme  Court,  Doc.  No.  ^^839,  .'lay  1973, 
which  upholds  the  classification.) 

We  have  reviewed  the  entire  record,  together  v/lth  the  peti- 
tion, memoranda  of  counsel  and  the  pro  se  documents. 

The  record  discloses  a  complete  admonishment  by  the  court 
before  accepting  the  plea  and  an  understanding  waiver  of  defen- 
dant ' s  rights . 

Prior  to  his  plea,  a  Motion  to  Suppress  Evidence  on  the  ground 
that  the  car  in  which  defendant  was  riding  as  a  passenger  v/as 
stopped  on  the  mere  suspicion  that  the  youthful  driver  may  have 
been  a  runaway,  was  denied.   However,  it  appeared  that  after 
stopping  the  automobile,  the  officer  recognized  the  defendant  and 
recalled  that  there  was  an  outstanding  arrest  warrant  for  him. 
The  officer  then  placed  the  defendant  under  arrest,  searched  him 
for  weapons  and  further  noticed  a  white  cloth  bag  on  the  floor  of 
the  car  where  the  defendant  had  been  seated,  which  defendant  ac- 
knowledged to  be  his.   The  bag  contained  items  taken  in  the  bur- 
glary.  V/hlle  the  court  found  that  the  stopping  of  the  car  on 
suspicion  was  Improper,  he  denied  the  Motion  to  Suppress  on  the 
basis  of  the  arrest  warrant  and  the  search,  and  concluded  that 
the  search  was  Incident  thereto  or  was  otherwise  justified  under 
the  "plain  view"  doctrine. 

Alleged  error  in  ruling  on  the  Motion  to  Suppress  cannot  be 
considered  on  appeal  since  it  was  of  a  nonjurisdlctional  nature 
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and  thuG  v/aived  by  tlie  entry  of  a  voluntary  plea  of  guilty.   Peo- 
ple V.  Phelps  (1972),  51  111. 2d  35,  38;   People  v.  Brov/n  (1969), 
^]  111. 2d  503,  505. 

We  further  conclude  that  there  is  no  basis  for  defendant's 
claim  that  the  alleged  erroneous  ruling  on  the  Motion  to  Suppre.'^s 
rnay  have  motivated  or  coerced  the  entry  of  the  guilty  plea.   The 
court  stated  In  the  presence  of  defendant  and  appointed  counsel 
that  it  was  a  close  case.   A  change  of  plea  was  entered  Into  at 
a  later  date  after  negotiations,  and  represented  a  voluntary  and 
intelligent  choice  of  the  alternatives  available  to  defendant. 
People  V.  Phelps  (1972),  51  111. 2d  35,  38.   See  also  Tollett  v. 
Henderson  (1973),  36  L  Ed  2d  235,  2^3. 

The  Motion  to  Withdraw  is  allowed  and  the  judgment  of  the 
trial  court  is  affirmed. 

Motion  to  Withdrav;  Allowed;   Judgment  Affirmed. 


GUILD,  P.J.  and  THOMAS  J.  MORAN ,  J.  concur 
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73-43 
UNITED  STATES  OF  AMERICA 


State  of  Illinois    ) 
Appellate  Court      )  ss 
Second  District      ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
at  Elgin,  on  the  4th  day  of  December,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seventy-tv;o,  within  and 
for  the  Second  District  of  Illinois: 

Present  —  Honorable  tH0I»IAS  J.  MOPA.N,  Acting  Presiding  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 
Honorable  JAMES  CRAVEN,  Justice  • 

LOREN  J.  STPOTZ  ,  Clerk  Pro  Tem 
JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:    On 

Uv>l"  i  Mv./w        the  Opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Cour-,  in  the  words  and  figures 

following,  viz: 
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No.  73-^3 


IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
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iP 


rTTED 

OCT  17  1373 
I0?3l  J.  STRGT2,  (!::!:  pro  tm 


A.  N.  WALKER,  JR.,  and  PATRICIA 
WALKER, 

Plaintiffs-Appellants , 

V. 

LaGRANGE  STATE  BANK  as  Trustee, 
EVELYN  WARD,  et  al. , 

Defendants-Appellees . 


Appeal  from  the  Circuit 
Court  of  the  Eighteenth 
Judicial  Circuit,  DuPage 
County,  Illinois. 


MR.  JUSTICE  SEIDENFELD  delivered  the  opinion  of  the  court 


In  this  appeal  we  are  first  called  upon  to  determine 
whether  leave  to  appeal  was  Improvidently  granted. 

The  plaintiffs.  A,  N.  Walker,  Jr.,  and  Patricia  VJalker, 
entered  into  an  installment  sales  contract  to  sell  a  residence 
to  the  defendant,  LaGrange  State  Bank  as  Trustee  under  Trust 
No.  391.   Defendant  Evelyn  Ward  signed  an  attached  exoneration 
clause  relieving  the  bank  from  personal  liability  under  the 
contract.   On  November  9,    1971,  a  fire  occurred  in  the  residence. 
Plaintiffs  subsequently  filed  a  forcible  entry  and  detainer 
action  on  March  1^,  1972,  based  on  defendants'  failure  to  keep 
the  premises  in  good  repair  after  the  fire.   The  case  was  heard 
in  the  Circuit  Court  of  DuPage  County  before  Associate  Judge 
George  H.  Bunge .   After  a  hearing  in  which  the  court  found  for 
the  plaintiffs,  he  granted  several  stays  to  enable  the  purchasers 
to  cure  the  default.   On  October  31,  1972,  the  court  found  that 
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defendants  had  not  cured  the  default,  denied  a  rehearing  and 
ordered  Writs  of  Restitution  and  Assistance  to  Issue  to  restore 
plaintiffs  to  possession. 

On  November  1,  197^,  defendants  filed  a  notice  of  appeal 
from  the  various  orders,  including  the  judgment  order  of 
October  31,  1972,   No  appeal  bond  was  filed  and  plaintiffs  were 
restored  to  possession  on  November  8,  1972. 

A  second  notice  of  appeal  was  filed  on  December  7,  1972. 
The  record  does  not  disclose  further  prosecution  by  defendants 
of  this  or  the  previously  attempted  appeal  from  the  forcible 
entry  and  detainer  judgment.   Defendant  Evelyn  Ward  appeared 
both  pro  se  and  through  various  attorneys  throughout  the  pro- 
ceedings below. 

On  December  7,  1972,  Evelyn  Ward  filed  a  petition  before 
Judge  Locke  requesting  vacation  of  the  prior  orders  entered  by 
Associate  Judge  Bunge .   Over  plaintiffs'  motion  to  strike  v/hich 
alleged  that  the  court  lacked  jurisdiction.  Judge  Locke  assumed 
jurisdiction,  gave  defendants  10  days  to  file'  an  answer  to 
plaintiffs'  motion  to  strike  the  petition,  and  granted  defen- 
dants leave  to  file  a  complaint  against  the  plaintiffs  and  the 
National  Ben  Franklin  Insurance  Company  of  Illinois,  the  fire 
insurance  carrier  on  the  subject  residence  at  the  time  of  the 
fire. 

On  January  l8,  1973,  defendants  filed  a  reply  to  plaintiffs' 
motion  to  strike,  and  on  January  29,  1973,  defendants  filed 
cross-complaints  against  plaintiffs  and  the  National  Ben  Franklin 
Insurance  Company. 

Without  further  order  of  the  trial  court,  plaintiffs  filed, 
on  February  5,  1973,  a  petition  for  leave  to  appeal  under  the 
authority  of  Supreme  Court  Rule  306  (111.  Rev.  Stat.  1971,  ch. 
IIOA,  par.  306).   We  allowed  the  motion  on  the  basis  of  the 


•2- 


\c> 


/ 


^W 


,^ 


-j^ 


/  f  ^ 


allegation  that  Judge  Locke's  order,  dated  January  9,  1973,  v/as 
an  order  granting  a  new  trial.   However,  It  appears  from  the 
record  now  before  us  that,  by  Its  terms.  Judge  Locke's  order 
does  not  grant  a  new  trial.   It  Is  an  order  permitting  defendants 
to  answer  plaintiffs'  motion  to  strike  defendants'  petition, 
which  sought  to  vacate  and  set  aside  Judge  Bunge's  orders,  and, 
further,  permitting  defendants  to  file  a  complaint  against  plain- 
tiffs and  the  Insurance  carrier.   We  have  thus  concluded  that 
leave  to  appeal  was  Improvident ly  granted  and  that  our  previous 
order  should  be  vacated  and  the  appeal  dismissed. 

Defendants'  petition,  filed  more  than  30  days  after  the 
final  judgment  granting  possession  was  entered,  must  be  con- 
sidered as  a  section  72  petition.   (Schuman  v.  Department  of 
Revenue  (1967),  38  111.  2d  571,  573-)   The  petition  Is  based  on 
the  alleged  failure  of  the  court  to  take  into  account  certain 
facts,  some  of  which  are  events  occurring  after  the  initial 
hearing  before  Judge  Bunge,  namely,  the  acceptance  of  payments 
by  the  plaintiffs  after  notice  of  default,  and  the  receipt  by 
the  plaintiffs  of  the  fire  insurance  proceeds  which  allegedly 
should  have  been  credited  to  the  purchase  price  of  the  house. 

Appeals  from  orders  granting  section  72  relief  are  speci- 
fically provided  (111.  Rev.  Stat.  1971,  ch.  110,  par.  72(6)), 
so  that  resort  to  Supreme  Court  Rule  306  is  Inappropriate  to 
review  a  section  72  petition.   Moreover,  a  petition  under  sec- 
tion 72  commences  a  nev\f  action  (Fennema  v.  Vander  Aa  (1969), 
^2  111.  2d  309,  310),  is  not  a  continuation  of  the  original 
proceeding  (In  re  Estate  of  Peterson  (1972),  3  111.  App .  3d 
636,  637)5  ai^d  may  not  be  used  to  relltlgate  factual  matters 
previously  heard  (Frandsen  v.  Anderson  (1969),  IO8  111.  App.  2d 
19^,  202).   By  the  very  nature  of  a  section  72  proceeding,  it 
Is  not  a  "new  trial"  designed  to  give  the  litigant  a  second 
chance  to  relltlgate  the  same  factual  Issues  previously  heard 
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by  the  trial  court.   Yet  Supreme  Court  Rule  306  is  designed  to 
prevent  a  party  from  losing  his  verdict  justified  by  the  record 
and  undergoing  the  hazards,  delay,  and  expense  of  another  trial. 
Wettaw  V.  Retail  Hdw.  Mut .  Fire  Ins.  Co.  (1936),  285  111.  App. 
39^,  396. 

Finally,  even  if  it  were  assumed  that  defendants'  section 
72  petition  serves  as  a  request  for  a  nevi   trial  under  Rule  306 
and  that  Rule  306  should  apply  to  section  72  proceedings,  the 
order  appealed  from  does  not  grant  such  a  "nev/  trial",  making 
the  petition  for  leave  to  appeal  premature  in  any  event.   The 
court  below  did  not  decide  the  merits  of  plaintiffs'  motion  to 
strike,  the  central  issue  of  which  plaintiffs  are  nov;  urging  on 
appeal,  i.e.,  the  propriety  of  post-judgment  proceedings  or 
relief  in  a  forcible  entry  and  detainer  actionl    Rather,  the 
court  gave  defendants  10  days  to  answer  plaintiffs'  motion  to 
strike . 

Since  the  petition  for  leave  to  appeal  was  improvidently 
granted,  we  vacate  our  order  granting  leave  to  appeal  from  the 
order  of  January  9,  1973,  deny  the  petition,  and  dismiss  this 
appeal.   Plaintiffs'  arguments  presented  on  appeal  should  be 
decided  first  by  the  trial  court  judge  who,  as  of  this  time, 
has  not  vacated  the  forcible  entry  and  detainer  judgment  but 
merely  entertained  the  motion  to  vacate.   We  cannot  presume 
that  he  will  proceed  except  as  provided  under  section  72. 

Appeal  dismissed. 

CRAVEN,  J.  and  THOMAS  J.  MORAN ,  J.  concur. 


1   On  this  matter  see  Janusz  v.  Kaleta  (Abs.  1965),  57  111-  App. 
2d  127;  VJeinberg  v.  Warren  (19  50)  ~3^0  HI-  App.  365,  370-371; 
Kjellberg  v.  Muno  (1950),  3^0  111.  App'.  133,  136-139;  Goldblatt 
V.  Perlman  (Abs.  19^9),  338  111.  App.  65^;  Atlas  Finishing  Co. 
V.  Anderson  (19^8),  336  111.  App.  l67,  175-178  (dissent). 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee , 


vs . 


CHARLES  LEROY  FREEMAN  III, 

Defendant-Appellant . 


Appeal  from  the  Circuit  Court  of 
Madison  County. 


Honorable  William  L.  Beatty, 
Honorable  Harold  R.  Clark, 
Judges  Presiding. 


PER  CURIAM: 

The  defendant  was  indicted  for  the  crime  of  felony  theft.    Pursuant  to  a  plea 
agreement,  he  pled  guilty  and  was  sentenced  to  one  to  four  years  in  the  penitentiary. 

A  notice  of  appeal  was  filed,  and  the  office  of  the  Illinois  Defender  Project 
was  appointed  to  represent  the  defendant.    That  office  has  petitioned  this  Court  for 
leave  to  withdraw  as  counsel  and  has  filed  a  brief  in  support  of  the  petition  pursuant 
to  Anders  v.  California,  386  U.S.  738,  87  S.C-.     1395,  18  L.^a.2Q  493  stating  in 
effect  that  the  appeal  is  frivolous  and  without  merit.    After  receiving  .he  motion  and 
brief  from  the  Illinois  Defender  Project,  this  Court  served  notice  of  the  pending  petition 
upon  the  defendant  and  granted  him  leave  to  file  documents  supporting  his  appeal.    The 
defendant  has  failed  ^.o  respond. 

The  Illinois  Defender  Project  brief  alleges  that  there  are  only  lour  issues  which 
could  possibly  be  raised  on  appeal.    All  of  them  are  without  substantial  merit. 

The  first  question  is  whether  the  trial  court  complied  with  Supreme  Court  Rule 

402(c)  by  determining  that  a  factual  basis  for  the  defendant's  guilty  plea  existed.    A 

factual  basis  can  be  found  in  the  following  excerpt  from  the  record: 

The  Court:    If  you  waive  a  trial  by  jury  and  plead  guilty  to  the  charge, 
you  are  admitting  that  you  took  this  car.    Do  you  understand 
what  we  are  talking  about? 

The  Defendant:    Yes. 

_..c  <-,eiendant  could  argue  that  his  affirmative  answer  meant  only  that  he  uuderstood  whai 

xhe  court  was  talking  about  and  that  it  was  not  an  admission  that  he  took  the  car.    The 


defendant's  answer  is  more  reasonably  interpreted  to  mean  that  by  pleading  guilty  he 

was  admitting  that  he  took  'i'.o  car.    Under  this  interpretation,  the  defendant's  affirmative 

response  was  sufficient  to  establish  a  factual  basis  for  his  guilty  plea.    In  People  •/_. 

Hudson,    7  Ill.App.3d  800,  2  88  N,E.2d  533,  v/e  said,   "All  that  is  required  to  appear  on 

the  record  is  a  basis  upon  which  the  judge  could  reasonably  reach  the  conclusion  that 

there  is  a  connection  between  the  defendant's  acts  and  the  intent  to  which  he  acted  and 

the  acts  and  intent  required  to  constitute  the  offense  to  which  the  defendant  is  pleading 

guilty."    The  defendant's  admission  that  he  took  the  car  satisfied  this  test. 

The  second  potential  issue  on  appeal  is  whether  the  trial  court  complied  with 

Supreme  Court  Rule  402(a)(4)  which  requires  the  court  to  admonish  the  defendant  that  by 

pleading  guilty  he  waives  the  right  to  a  jury  trial.    In  admonishing  the  defendant,  the 

court  asked: 

The  Court:    If  this  sentence  would  be  adjudged,  you  would  withdraw  the 
jury  and  enter  a  plea  of  guilty  here  this  morning,  is  that  correct? 

The  Defendant:    Yes,  sir. 
Because  the  defendant  had  never  asked  for  a  jury,  the  words  "withdraw  the  jury"  may 
have  misled  him, 

A  statement  made  by  the  court  just  prior  to  the  above  statement,  however,  indicates 

that  the  defendant  did  realize  that  he  was  waiving  a  jury  trial. 

The  Court:    If  you  waive  a  trial  by  jury  and  plead  guilty  to  the  charge, 
you  are  admitting  that  you  took  this  car.    Do  you  understand 
what  we  are  talking  about? 

The  Defendant:    Yes,  sir. 

That  statement  indicates  that  pleading  guilty  and  waiving  a  jury  trial  go  hand  in  hand.    Rule   i 

I 

402(a)(4)  was  substantially  complied  with.  i 

t 

( 

The  defendant  could  also  contend  that  the  trial  court  erred  by  saying,  "In  a  plea 

of  this  kind,  since  it  has  been  recommended,  there  would  be  no  probation  hearing  nor  ■ 

would  ...  go  into  your  background.  "    After  the  court  asked  whether  there  was  anything  else     i 

I 

to  be  said,  the  defendant's  counsel  stated  that  the  defendant  had  no  prior  felony  reccra  ana    ' 

that  he  had  a  family  of  three  adopted  children.    It  also  appears  thac  the  defendant  had  ample 
opportunity  to  introduce  other  evidence  in  mitigation  if  he  wished  to. 

The  remark  that  there  would  be  no  probation  hearing  was  not  error.    The  cour:  did 
not  teljL  the  defendant  that  he  had  no  right  to  apply  for  probation.    The  court  merely  tcid  -he 
defendant  that  if  he  accepted  the  plea  agreement  and  the  negotiated  sentence,  there  would 
be  no  probation  hearing . 


I 


Finally,  the  defendant  may  maintain  that  the  trial  cx>urt  did  not  comply  with 

Supreme  Court  Rule  402(d)(2)  .    That  provision  requires  the  trial  court,  if  it  has  indicated 
concurrence  or  conditional  concurrence  in  the  plea  agreement,  to  so  state  in  open  court 
at  the  time  the  agreement  is  stated.    The  trial  court  did  indicate  Its  conditional  concurrence 
in  the  plea  agreement  by  stating  that  it  would  concur  in  the  State's  recommendation  if  it 
"seemed  reasonable."    The  defendant  may  claim,  however,  that  this  concurrence  v/as 
illusory    because  the  court  had  already  stated  there  would  be  no  hearing  to  go  into  the 
defendant's  background.    It  may  be  argued  that  under  these  circumstances  the  trial  court 

had  no  means  available  to  determine  that  the  plea  agreement  was  "reasonable."    That 

I 

argument  is  without  merit,  however,  because  defense  counsel  did  in  fact  introduce  evidence 

in  mitigation.    The  court  could  have  considered  this  in  determining  that  the  recommended 
sentence  was  reasonable. 

Petition  allowed;    Judgment  affirmed. 

Publish  Abstract  Only. 
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APPELLATE  COUET  OF  ILLINOIS         *';/«  ol 
FIFTH  DISTRICT 
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PEOPLE  OF  THE  STATE  OF' ILLINOIS        )     Appeal   from  tiie  Circ^>iiw 

Coiort  of  St.   Glair  County, 
Plaintifr-Appellee,      )     Illinois. 


vs. 

LEE  mJELLER, 


)     Honorable  Robert  Gagen, 
Defendant-Appellant „  ;  Judge  Presiding. 


Iffi.  JUSTICE  JOKES  delivered  the  opinion  of  the  court; 

Defendant  entered  a  negotiated  plea  of  cT-iil'cy  to  -che 
crime  of  burglary  and  was  sentenced  "go  a  tera  of  imprisonzient 
of  not  less  than  four  nor  more  than  ten  years-  -.e  appeals 
with  the  contention  that  the  trial  court  improperly  considered 
arrests  and  other  encounters  with  the  police  that  did  not  result 
in  convictions  and  abused  i-cs  discretion  in  denying  probation 
and  imposing  the  sentence. 

The  defendant  appeared  before  the  court  on  Fejruary  1, 
1975 »  accompanied  by  his  at.-:orney,  and  entered  a  negotiated 
plea  of  guilty.  Tjie   plea  aurreement  was  tha-c  the  defendant  would 
enter  a  plea  of  guilty  in  exchange  for  no  recommendaoions  by 
the  State  as  far  as  sentence  or  disposition  were  concerned. 
The  defendant  personally  confir-ied  the  agreement.  At  this  hearing 
the  defendant  made  an  oral  motion  for  probation.  The  case  '.sas 
continued  and  the  matter  referred  to  "che  proba'cion  department 
for  investigation  and  report.  The  hearing  was  resumed  on 
February  26,  1975.  ^iie  defendan-o  testified  in  his  own  behalf 
and  produced  a  statement  from  a  prospective  employer  to  the 
effect  that  he  V70uld  be  given  work  as  a  roofer  if  probation 
was  granted.  Defendant's  prior  record  of  arrests  and  convictions 
was  presented  to  the  court  through  his  F.B.I,  "rap  sheet"  -^^-^ 
his  arrest  record  from  the  local  law  enforcement  agencies. 


Tiiey  were  a  peirt  of  the  report  of  the  probation  officer  which 
was  received  and  considered  by  the  court.  This  report  reco::- 
mended  that  probation  be  denied.  At  the  hearing  defendant  v/as 
examined  by  his  attorney  concerning  his  several  previous  en- 
counters with  the  law. 

Defendant's  arrest  record  shows  he  had  been  arrested  20 
times  prior  to  the  burglary  charge  in  question.  He  was  sen- 
tenced to  the  State  Penal  Farm  at  Vandalia  for  a  one  year  term 
for  contributing  to  the  sexual  delinquency  of  a  minor.  There 
were  also  eight  additional  convict;ions  of  misdemeanors,  all 
upon  a  plea  of  -guilty.  They  wers  for  disorderly  conduct  (theft 
of  $91),  reckless  driving,  threa-c  -co  do  bodily  harm  (upon  a 
charge  made  by  his  father),  disorderly  conduct  (by  contributing 
to  the  delinquency  of  a  minor) ,  disorderly  conduc-c  (by  drinking) , 
four  counts  of  contributing  tc  the  delinquency  of  a  minor, 
driving  while  license  revoked  and  running  a  red  light.  Fines 
were  levied  as  the  penalty  in  each  of  these  cases  except  uhat 
for  the  conviction  of  driving  while  license  revoked  a  sentence 
of  seven  days  in  jail  vas  also  imposed.  In  three  of  the  cases 
defendant  was  jailed  on  a  mittimus  for  failure  to  pay  the  fine. 
In  addition  to  -jlia  convictions  shown  the  arrest  record  recited 
that  defendant  admitted  the  theft  of  a  battery  and  gas  valued 
at  S27  and  that  upon  making  restitu-cion  he  was  lectured  and 
released.  The  remainder  of  the  arrests  shown  were  vi-chou-c 
disposition. 

At  the  conclusion  of  "she  _iearing  upon  defendant '  s 
application  for  probation  -che  application  was  denied  and  "che 
sentence  imposed.  The  defendant  now  contends  tha-c  ohe  "crial 
co-art  improperly  considered  hi&  arrest  record  in  imposing  the 
sentence  and  states  that  this  is  shown  by  the  couro's  remark: 
'^1:he   court  feels  in  this  case  that  punishment  is  warranted  be- 
cause of  your  past  and  the  fact  that  you  do  hav£  a  prior  record." 
Ve  disagree  with  defendant's  contention.  While  ^nere  are  arres^cs 
shown  on  defendant's  record  for  which  there  was  no  prosecuuion 
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or  disposition  tlie  record  is  replete  with  convictions  that 

sufficiently  justify  the  sentence  imposed  by  the  court. 

It  is  well  established  that  a  court  may  consider  informa- 
tion on  a  "rap  sheet"  or  probation  report,  even  if  they  contain 
hearsay,  in  a  hearing  on  a  petition  for  probation  or  a  hearing 
in  aggravation  and  mitigation.   (People  v.  ?orr:.cin,  106  Ill.App.2d 
482,  247  N.E.2d  917;  Peo-ole  v.  KcWilliaris,  2  Ill.App.Jd  776, 
277  N.E.2d  726.)  And  in  imposing  a  sentence  for  conviction  of 
a  felony  the  court  is  not  required  to  ignore  defendant's  past 
record  of  convictions  for  misdemeanors.   (Peor-le  v.  Insola~a, 
112  Ill.App.2d -209,  251  N.E.2d  73.)   It  is  true  enough  that 
arrests  or  other  encounters  'with  the  law  which  have  not  resulted 
in  convictions  are  inadmissible  at  the  hearing  in  aggravation 
and  mitigation  in  arriving  at  tho  punishment  for  the  crime 
charged.   (Peoisla  v.  ?:cice,  7  Ili.App.JO-  HO,  286  N.E.2d  550; 
People  V.  Jackson,  95  Ill.App.2d  193,  233  :\'.E.2d  196.)  However, 
defendant's  arrest  record  contained  nine  convic._ons  which  were 
properly  considered,  and  ii;  will  be  presumed  that;  'C-s  trial 
court,  at  the  heaxd.ig  in  aggravation  and  mitigation,  disregarded 
any  incompetent  or  immaterial  evidence.   (Paople  v.  C^hnson, 

Ill.App.5d     500  N.E,2d  555;  People  v.  Ihcbii^son,  116  111. 

App.2d  325,  255  2J.E.2d  570;  People  v.  Price.)   It  is  f-crther  to 
be  noted  i-r^d  considered  that  no'c  only  did  defendant  nov  refute 
any  of  the-  convictions  shown  on  his  arrest  record,  he  admi-cted 
and  explained  them.  People  v.  Eunmer field,  4  111. 2d  29,  122 
N.E.2d  170. 

In  view  of  defendant's  record  we  believe  the  court  was 
Justified  in  imposing  the  sentence  in  question.  However,  we 
are  compelled  to  note  that  the  sentence  was  imposed  subsecuenw 
to  the  date  the  Uniform  Code  of  Corrections  (Ill»S.ev.Stat.  1972, 
ch.  58,  sec.  1001-1-1  et  seq.)  became  effective,  January  1,  1975- 
B-urglajcy  is  a  Class  2  felony  and  under  the  Code  the  permissible 
sentence  is  not  less  than  one  nor  more  than  twenty  years,  "che 
minimum  to  be  one  year  unl  ess  the  coiart,  having  regard  to  the 
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matter  a:nd  circumstances  of  the  offense  and  the  history  aoad 
character  of  defendant,  sets  a  higher  minimxim  ter;:i,  v/hich  shall 
not  be  greater  than  one-third  of  the  JLaximum.   (Uniform  Code  of 
Corrections,  sec.  1005-8-l(c)( $). )  The  court  must  make  the 
requisite  findings  to  impose  a  minimum  sentence  in  excess  of 
one  year,  and  this  was  done.  ?Iere,  the  negotiated  plea  was  nox 
for  a  particular  term  of  sente:ice  so  we  need  not  decide  whether 
defendant  has  waived  the  statutory  spread  "between  the  minim\im 
and  maximum.  It  follov;s  that  :he  minimum  term  properly  exceeds 
one  year  but  improperly  exceeds  one-third  of  the  maximum  term. 

Accordingly,  p\irsuant  to  ?eo-ole  '-.  ChuDJch,  ^111. 2d ,  295 

N.E.2d  1  and  Peo-ple  v.  Snadov/an;:; ,  ^Ill.App.Jd ,  29^  ::.Z.2q 

107  the  minimum  sentence  is  reduced  to  three  years  and  four 
months  and  the  cause  is  remanded  for  the  issuance  of  a  corrected 
mittimus. 

Judgement  affirmed  sentence  reduced, and  remanded  with-  - 
directions. 

Publish  in  abstract  only. 


COHCUE :  /s/  Edx-;ard  G.  Eberspacher 
CONCUR :  /s/  George  J.  Moran 
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72-208 
UNITED  STATES  OF  AMERICA 


?s 


State  of  Illinois  ) 
Appellate  Court    )  ss. 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy-two,  within  and  for  the 
Second  District  of  Illinois: 


Present  —  Honorable  WILLIAM  L.  GUILD,  Presiding  Justice 
Honorable  THOMAS  J.  MORAN,  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 

LOREN  J.  STROTZ,  Clerk  Pro  Tern 

JOSEPH  C.  DOPING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
November  5,  1973      the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


1 


No.    72-208 


Ofe/#>^ 


1  e^  ^ 


NOV  3  -  197', 
LC-M  J.  STROTZ,  Clerk  fro  tem 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


iP 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaint iff -Appellee, 

V. 

CHESTER  LEE  HOLLIMAN, 

Defendant-Appellant . 


Appeal  from  the  Circuit 
Court  of  the  17th  Judi- 
cial Circuit,  V/innebago 
County,  Illinois. 


MR.  JUSTICE  SEIDENFELD  delivered  the  opinion  of  the  court: 

Defendant  was  found  guilty  in  a  Jury  trial  under  Count  II  of 
an  indictment  charging  that  he  unlawfully  possessed  or  had  under 
his  control  Heroin,  in  violation  of  the  Uniform  Narcotic  Drug  Act 
(111. Rev. Stat.  1969,  ch.38,par . 22-3) .   The  jury  found  defendant 
not  guilty  under  Count  I  of  the  indictment  which  charged  an  unlaw- 
ful sale  of  Heroin.   Judgment  of  conviction  and  sentence  of  3-6 
years  in  the  penitentiary  was  entered  under  the  provisions  of  the 
Controlled  Substances  Act  (111  .Rev. Stat .  1971,  ch.  56^5, par .  1402(b) , 
on  proof  of  less  than  1  gram  of  the  substance. 

Defendant  contends  on  appeal  that  his  sentence  was  excessive, 
that  he  was  entrapped  as  a  matter  of  law,  that  the  court  erred  in 
denying  his  motion  to  dismiss  the  indictment,  and  also  committed 
prejudicial  error  in  ruling  on  evidence  and  instruction. 

Defendant  is  shown  by  the  record  to  be  a  reformed  drug  addict 
who  became  addicted  to  heroin  in  1967  after  ten  years  of  steady 
employment  and  a  normal  life  following  graduation  from  high  school 
in  1957.   In  1970  he  became  a  participant  at  a  methadone  treatment 
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center  where  he  became  acquainted  with  Lynn  Peek,  a  police  Infor- 
mant.  The  Informant  did  not  testify. 

An  undercover  police  officer  testified  that  on  August  9,  1971, 
he  was  Introduced  to  the  defendant  by  Miss  Peek  and  posed  as  her 
former  boy  friend  from  California.   He  sought  defendant's  help  In 
obtaining  heroin.   Defendant  said  that  he  would  see  w-.^t  he  could 
do  about  It,  and  the  three  of  them  entered  a  bar  In  Rockford.   The 
defendant  came  and  went  throughout  the  evening,  saying  on  each  re- 
turn that  nobody  had  anything  to  sell.   The  next  day,  the  Informant 
and  the  undercover  officer  went  to  an  apartment  In  Rockford  where 
defendant  answered  the  door  and  invited  them  in.   The  officer  asked 
defendant  if  they  could  purchase  heroin  there.   Defendant  said  that 
he  would  see  and  went  upstairs.   A  short  time  later  he  returned  and 
told  the  police  officer  that  they  would  not  sell  because  they 
thought  he  was  a  policeman. 

On  August  12,  1971,  the  police  officer  and  the  informant  again 
saw  the  defendant.   Defendant  approached  them  and  said  "Let's  go 
cop  some  jive",  offering  to  take  the  officer  to  "Sheila's  house" 
for  the  purchase.   When  the  officer  said  he  wanted  to  buy  it  person- 
ally,  the  defendant  said  he  would  see  what  she  said.   When  they  ar- 
rived at  Sheila's,  the  informant  and  the  defendant  went  into  the 
house  and  returned  five  minutes  later.   Defendant  told  the  officer 
that  Sheila  would  not  sell  to  him  that  day  but  would  later  if  he 
returned  by  himself.   Defendant  said  he  had  arranged  to  buy  $40 
worth,  for  which  defendant  provided  $15  and  the  officer  $25. 

Defendant  remained  in  the  house  for  five  minutes  and  returned 
to  the  car.   The  three  people  then  drove  to  the  pool  hall.   Inside 
the  building,  defendant  gave  two  aluminum  foil  packets  and  a  needle 
to  the  Informant,  who  handed  them  to  the  officer.   After  looking  at 
them,  the  officer  put  them  in  his  pocket  and  the  three  played  pool. 
The  arrest  was  made  at  a  later  time. 
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Testifying  In  his  own  behalf,  defendant  admitted  having  con- 
versation with  the  officer  and  admitted  being  at  the  scene  of  the 
purported  sale.   However,  he  denied  taking  part  In  the  sale  of 
heroin,  and  his  testimony  Indicated  that  any  heroin  obtained  by 
the  officer  came  from  the  Informant.   Defendant  testified  that  the 
parties  went  to  Sheila's  house,  but  that  he  had  remained  Inside 
several  hours  while  the  Informant  went  Into  the  kitchen  and  talked 
to  Sheila.   Defendant  then  claimed  to  have  left. 

The  defendant's  claim  of  entrapment  Is  based  on  the  theory 
that  the  police  officer  who  testified  against  him  Incited  or  Induced 
the  offense.   However,  defendant's  denial  of  involvement  in  the  of- 
fense precludes  him  from  urging  the  defense  of  entrapment.   (Pecple 
V.  Outten  (1958),  13  111. 2d  21,  24-25;   People  v.  Fleming  (1971), 
50  111. 2d  141,  144.)   Sherman  v.  United  States  (1958),  2  L  ed  2d 
848  cited  by  the  defendant  is  factually  inapposite  and  does  not 
support  defendant's  contention  that  entrapment  was  established  as 
a  matter  of  law. 

We  next  consider  defendant's  contention  that  Count  II  of  the 

indictment  is  void  because  it  charges  more  than  one  offense  in  the 

same  count  contrary  to  the  provisions  of  111. Rev. Stat .  1969,  ch.38, 

par.ll-4(a).   Count  II  is  based  on  the  statute,  111 .Rev. Stat .  1969, 

ch.38,par . 22-3 : 

"Violation.   Sec.  3.   It  is  unlawful  for 
any  person  to  manufacture,  possess,  have  under 
his  control,  sell,  prescribe,  administer,  dis- 
pense or  compound  any  narcotic  drug,  except  as 
authorized  in  this  Act.   No  person  may  unlaw- 
fully use  narcotic  drugs." 

Defendant  concludes  that  "possession"  and "having  under  his  control" 

are  two  separate  offenses  and  thus  Improperly  charged  in  the  same 

count.   We  do  not  agree.   In  People  v.  Rosenfeld  (1962),  25  111. 2d 

473  J  ^+75,  the  court  held  that  an  indictment  which  charged  in  the 

disjunctive  that  the  defendants  had  "possessed  or  had  under  their 

control"  marijuana,  was  valid  since  the  two  words  were  intimately 
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associated  In  their  meaning.   In  the  context  of  the  statute  as 
relevant  here,  the  ultimate  fact  Is  the  unlawful  possession  of  a 
narcotic  drug,  and  "control"  Is  relevant  to  the  extent  that  it 
tends  to  prove  constructive  possession.   (People  v.  Pugh  (196?)  > 
36  111. 2d  435,  437;   People  v.  Robinson  (1969),  102  Ill.App.2d 
171,  175.)   A  single  offense  may  be  charged  in  more  than  one  v/ay 
without  constituting  duplicity.   People  v.  Ross  (I96I),  21  111. 2d 
419,  420-421. 

Defendant's  corollary  argument  that  the  giving  of  instruction 
as  to  both  "control"  and  "possession"  v;as  prejudicial  error  is  not 
supported  by  citation  of  any  authority.   Defendant,  in  fact,  sub- 
mitted the  instruction  defining  "control",  while  the  State  sub- 
mitted the  instruction  defining  "possession" .   No  prejudice  has 
been  shown  resulting  from  the  giving  of  both  instructions  and  we 
find  no  merit  in  defendant's  argument. 

Defendant  also  argues  that  he  was  denied  the  opportunity  to 
show  bias  on  the  part  of  the  police  officer  who  is  the  only  pros- 
ecution witness  to  the  alleged  offense.   The  record,  however,  dis- 
closes that  defense  counsel  was  allowed  wide  latitude  in  the  cross- 
examination  of  the  officer  as  to  his  possible  bias.   An  objection 
was  sustained  to  the  particular  question  complained  of,  "from  your 
experience  in  police  work  you  have  strong  personal  feelings  about 
drug  users?".   However,  there  was  no  offer  of  proof  or  any  further 
discussion  of  the  ruling.   It  is  undisputed  that  the  widest  lati- 
tude should  be  allowed  a  defendant  in  cross-examination  for  the 
purpose  of  showing  bias;   but  the  record  must  show  that  limiting 
a  particular  cross-examination  was  prejudicial  to  the  defendant  in 
order  to  constitute  reversible  error.   (People  v.  Naujokas  (1962), 
25  111. 2d  32,  37-38.)   We  find  no  abuse  of  the  court's  discretion 
or  prejudice  to  the  defendant  on  this  record.   See  People  v.  "cCain 
(1963),  29  111. 2d  132,  134;   People  v.  Caldwell  (1965),  62  Ill.App. 
2d  279,  284;   People  v.  Haney  (I968),  95  Ill.App. 2d  1,  9. 
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The  remaining  claims  of  trial  error  do  not  require  extended 
discussion. 

The  court  did  not  err  in  giving  an  instruction  on  clrcomstan- 
tlal  evidence  since  some  of  the  proof  could  be  characterized  as 
circumstantial.   (People  v.  Sullivan  (1972),  7  Ill.App.3d  4l7, 
422.)   The  court  further  did  not  err  in  refusing  an  instruction 
that  defendant  had  entered  a  plea  of  not  guilty  since  the  Jury  was 
fully  Informed  as  to  the  presumption  of  innocence  and  the  fact 
that  the  indictment  did  not  create  any  inference  of  guilt. 

Defendant  was  not  prejudiced  by  the  failure  of  the  State  to 
call  the  informer  as  a  witness.   Defendant  was  first  denied  the 
name  of  the  Informer  but  the  information  was  subsequently  fu-^nished 
to  him  prior  to  trial  and  he  was  given  a  continuance  to  obtain  im- 
peaching Information.   Defendant  did  not  attempt  to  call  the  in- 
former as  a  witness  at  the  trial  although  she  was  available.   There 
is  no  requirement  that  the  State  call  the  Informer  to  testify. 
People  V.  Aldridge  (I960),  19  111. 2d  176,  l80;   People  v.  "ollen 
(1971),  2  Ill.App.3d  567,  571-572.  "  - 

Defendant  also  contends  that  he  was  prejudiced  by  the  denial 
of  his  motion  for  a  directed  verdict  on  Count  I  charging  the  sale. 
However,  since  defendant  offered  evidence  at  trial  contrary  to  the 
issue  he  thereby  waived  his  rights  and  is  precluded  from  appeal  on 
the  court's  ruling.   People  v.  Washington  (1962),  23  111. 2d  5^6, 
548;   People  ex  rel.  Kubala  v.  Woods  (1972),  52  111. 2d  48,  54. 

We  then  reach  the  claim  of  defendant  that  his  sentence  was 
excessive.   The  defendant  was  sentenced  under  the  provisions  of 
the  Controlled  Substances  Act  (111  .Rev. Stat ..  1971  ,  ch. 56*5, par. 
1402(b)).   We  have  compared  the  penalties  under  this  act  with  those 
under  the  Uniform  Code  of  Corrections  (111 .Rev. Stat .  1972,  Supp., 
ch. 36, par .1001-1-1, et  seq.)  and  have  concluded  that  the  penalties 
under  the  Uniform  Code  of  Corrections  are  greater  than  under  the 
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previous  act  and  therefore  do  not  apply.  However,  the  State  has 
conceded  that  the  appropriate  minimum  penalty  would  be  -wo  years. 
Considering  the  circumstances  of  the  offense  and  of  the  offender, 
we  exercise  our  power  to  reduce  sentences  under  Supreme  Court  Rule 
615  (111. Rev. Stat .  1971,  ch.  110A,par .  615) .  V/e  accordingly  reduce 
the  minimum  sentence  to  two  years  and  as  so  modified  the  Judgment 
below  is  affirmed. 


Judgment  affirmed  as  modified. 


GUILD,  P.J.  and  THOMAS  J.  MORAN,  J.  concur, 
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72-190 
UNITED  STATES  OF  AiMERICA 


state  of  Illinois  ) 
Appellate  Court    )  ss. 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 
Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 


Present  —  Honorable  WILLIAM  L.  GUILD,  Presiding  Justice 
Honorable  THOMAS  J.  MORAN,  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 

LOREN  J.  STROTZ,  Clerk  Pro  Tern 

•JOSEPH  C.  DOPING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
November  19,  1973      the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 


-^I^Vrft'-ity*.^.-  .Xi-y,,;-  -     r«  "   S   V*  -     .     f.^.^^S^i  ■-*- 


i 


(^J^fpJ 


7  e- 


NO.  72-190 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


Abstract 
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THOMAS  L.  BREHM,  JUDITH  L.  BREHM, 
and  SHERYL,  RENEE'  and  NICOLE  BREHM, 
minors,  by  THOMAS  L.  BREHM  and  JUDITH  L. 
BREHM,  their  parents  and  next  friends, 

Plaintiffs-Appellants, 


V. 


JOHN  DOBSON  and  YEGEN  ASSOCIATES 
MIDWEST  INC.  ,  a  corporation, 

Defendants-Appellees, 


Appeal  from  the  Circuit 
Court  of  the  Nineteenth 
Judicial  Circuit,  Lake 
County,  Illinois. 


MR.  JUSTICE  THOMAS  J.  MORAN  delivered  the  opinion  of  the  court: 

Plaintiffs  appeal  from  a  summary  judgment  in  favor  of  defendant  Yegen 
Associates  Midwest,  Inc.,  (hereinafter,  Yegen),  a  corporation. 


These  facts  are  undisputed:    Defendant  Dobson  was  employed  as  sales 
and  marketing  manager  for  one  of  Yegen' s  divisions;   his  position  required  extensive 
traveling;   he  usea  his  own  car  on  some  trips;   he  was  reimbursed  for  travel  expenses 
but  not  for  weekly  trips  made  between  his  home  and  office  despite  disclosure  that  he, 
at  times,  would  work  at  home  on  company  business.    As  part  of  his  job,  Dobson  was 
expected  to  entertain  Yegen' s  customers. 
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Dobson  went  to  the  office  about  9:00  A.M.  on  DGCember  24,  19G9.    A 
fellow  employee  had  informed  him  that  an  office  party  was  scheduled  for  that  day  to 
"boost  the  morale"  of  the  office  girls.    The  office  closed  at  noon  and  employees 
were  given  the  option  of  staying  for  the  party  or  leaving  for  the  day.    Although  not 
specifically  invited,  Dobson  attended  the  party  and  stayed  until  a  little  after  5:00  P.M. 
when  it  ended.    Being  the  last  management-level  person  present,  he  stayed  to  help 
"straighten  up  the  party  room."    While  driving  home,  his  car  collided  with  that  of  the 
plaintiffs.    No  report  of  the  accident  was  made  to  Yegen . 

Plaintiffs  brought  suit  against  Dobson  and  Yegen  alleging  that  Dobson  v/as 
an  employee  of  Yegen  and  within  the  scope  of  his  employment  at  the  time  of  the 
accident.    Subsequent  to  filing  an  answer  and  taking  depositions,   Yegen  moved  for 
a  summary  judgment  asserting  that  Dobson  was  not  within  the  scope  of  his  employment 
at  the  time  of  the  occurrence.    The  trial  court,  after  considering  the  pleadings,  deposi- 
tions and  exhibits,  agreed  and  allowed  the  motion. 

The  general  rule  is  that  accidents  which  occur  while  an  employee  is  going  to 
or  from  his  place  of  employment  do  not  arise  out  of  or  in  the  course  of  his  employment, 
Burmeister  v.  Industrial  Com.,    52  111.  2d  84,  86  (1972).    Exceptions  to  the  rule 
are  made  when  the  demands  of  employment  require  the  employee  to  travel  to  a  different 
locale,  Sjostrom  v.  Sproule,  33  III.  2d  40  (1965),  when  the  employee  is  requested 
by  his  employer  to  perform  a  special  errand  on  his  way  to  or  from  home,  Sanborn  Co.  v. 
Industrial  Com.,  405  III.  50  (1950),  or  when  an  employee's  attendance  of  the  employer's 
annual  function  is  compulsory,  Lybrand,  Ross  &  Montgomery  v.  Industrial  Com., 
36  III.  2d  410(1967). 
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Where  but  a  single  inference  can  be  drawn  from  undisputed  facts,  summary 
disposition  is  proper;  when  reasonable  persons  could  draw  different  inferences  from 
those  facts,  a  triable  issue  exists.    Based  upon  this  rule,  plaintiffs  argue  that 
summary  judgment  for  Yegen  was  improper  in  that  certain  inferences  can  be  drawn 
from  the  facts  herein  which  would  show  Dobson  was  within  the  scope  of  his  employ- 
ment at  the  time  of  the  accident. 

Plaintiffs  recite  that  no  prescribed  hours  nor  designated  location  were  required 
for  Dobson's  performance  of  his  job-related  duties;   that  he  worked  at  the  office,  while 
traveling  and,  on  occasion,  at  home  on  a  schedule  dictated  only  by  his  responsibilities 
and  the  business  needs  of  his  employer  and  that  his  car  had  previously  been  used  for 
company  business.      It  is  suggested  that  under  these  facts  it  could  reasonably  be  inferred 
that  Dobson  was  driving  from  "the  party  room"  to  a  place  where  he  could  "do  more  work  - 
his  house."   We  do  not  find  these  facts  sufficient  to  substantiate  plaintiffs'    desired 
inference  for  they  are,  in  actuality,  nothing  more  than  a  general  recitation  of  Dobson's 
work  habits.    No  fact  or  facts  are  disclosed  from  which  fair  minds  could  infer  that  Dobson 
intended  to  work  at  home  after  leaving  the  office  on  this  particular  Christmas  Eve. 

We  are  next  asked  to  consider  that  because  Dobson's  duties  encompassed 
entertaining  persons  on  behalf  of  his  employer,  this  duty  inur  ed  to  the  benefit  of  Yegen's 
"morale  boosting"  party.    On  this  basis,  plaintiffs  claim  it  could  be  inferred  that  Dobson's 
travel  to  and  from  the  office  on  that  day  amounted  to  a  "special  errand"  for  his  employer 
and  therefore  he  was  excepted  from  the  rule.    Such  inference  is  neither  reasonable  nor 
acceptable.    Dobson  was  not  expected  to  be  present  at  the  party,  did  not  participate  in 
its  planning,  was  not  required  to  attend  and,  indeed,  was  not  specifically  invited.    He 
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was  free  (as  were  the  other  employees)  to  leave  the  office  at  noon  on  that  date. 

Finally,  plaintiffs  contend  that  because  Yegen  encouraged  the  use  of  alcoholic 
beverages  in  promoting  a  business  interest  and  Dobson  participated    in  such  use,  it 
w/ould  be  "a  matter  of  most  primitive  justice  that  he  be  considered  to  be  in  the  scope 
of  his  employment  unti  I  the  inevitable  effects  of  that  ingestion . .  .have  worn  off."    No 
law  has  been  cited  to  support  this  proposition  of  "primitive  justice";   we  find  no  merit 
to  such  theory  under  the  facts  before  us. 

A  review  of  the  record  reveals  no  triable  issue  of  material  fact,  neither  does 
it  advance  any  reasonable  inference  that  Dobson  may  have  been  within  the  scope  of  his 
employment  at  the  time  of  the  accident.    The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 

GUILD,  P.J.  and  SEIDENFELD,  J.  -  Concur 
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state  of  Illinois  ) 
Appellate  Court    )  ss, 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 


Present  —  Honorable  V7ILLIAM  L.  GUILD,  Presiding  Justice 
Honorable  THOMAS  J.  MORAN,  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 

LOREN  J.  STROTZ,  Clerk  Pro  Tern 

•JOSEPH  C.  DORING,  Sheriff 


u'3  cj.<je 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
November  19,  1973      the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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NO.  72-213 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


Abstract 
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mu  J.  smn,  Cc/lc  pro  tom 
^ppehh  Co-jtt,  2nd  C;strk; 


GEORGE W.  DALLNER, JR.,  MILDRED  C. 
DALLNER  WALTER  DALLNER,  RUTH 
DALLNER,  OTTILIE  DALLNER  and 
JOSEPH  T.  PECORA, 

Plaintiffs-Appellants, 


V. 


THE  COUNTY  OF  DU  PAGE,  a  body  politic, 
and  THE  CITY  OF  DARIEN,  a  municipal 
corporation, 

Defendants-Appel  lees . 


Appeal  from  the  Circuit 
Court  for  the  Eighteenth 
Judicial  Circuit,  DuPage 
County,  Illinois. 


MR.  JUSTICE  THOMAS  J.  MORAN  delivered  the  opinion  of  the  court: 


Plaintiffs  appeal  from  a  decree  finding  valid  and  binding  the  city  ordinance 
zoning  their  property  as  a  multiple  family  residential  district.     In  light  of  the  factors 
relevant  to  determining  the  reasonableness  of  zoning,  the  issue  on  review  is  whether 
the  evidence  supports  the  decision  of  the  trial  court. 
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One  Pecora,  having  an  option  to  purchase  the  site  in  question,  desires  to 
use  the  property  for  a  chain  grocery  store,  a  gasoline  service  station    and  several 
"satellite"  stores.    Plaintiffs,  the  Dallners,  are  the  owners  of  five  lots  (about  5-1/4 
acres)  located  at  the  southwest  corner  of  the  intersection  of  Cass  Avenue  and  Plainfield 
Road.    The  proper'cy  was  acquired  by  the  husband  and  father  of  the  various  plaintiffs  in 
1952  when  the  surrounding  area  was  farmland;    it  has  been  owned  by  members  of  the 
family  since  that  time.    At  present,  the  site  is  developed  with  four  single  family 
dwellings    -   one  rented  and  three  occupied  by  members  of  the  family. 

The  irregularly  shaped  parcel  has  a  frontage  of  nearly  five  hundred  feet  on 
Plainfield  and  over  seven  hundred  feet  on  Cass.    At  the  time  the  complaint  was  filed, 
the  site  was  zoned  single  family  residential  under  the  county  ordinance  ,  but  at  the 
time  of  the  hearing  it  was  zoned  for  multiple  family  use  under  the  city  ordinance. 
Here,  we  direct  our  attention  to  the  zoning  ordinance  adopted  by  the  defendant,  the 
City  of  Darien. 
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In  addition  to  the  zoning  and  uses  which  surround  plaintiffs'  property 
(see  diagram),  the  evidence  revealed  that  a  development  of  over  seven  hundred 
dwelling  units  was  proposed  for  an  area  approximately  one-half  mile  west  of  plain- 
tiffs' property,  south  of  Plainfield  Road;     15,000  square  feet  at  the  eastern  end 
of  that  complex  is  intended  to  accommodate  6  to  12  businesses. 

Plaintiffs  contend  that  when  consideration  is  given  the  factors  necessary 
to  determine  the  validity  of  a  zoning  restriction,  the  evidence  shows  that  classifying 
their  property  as  a  multiple  family  residential  district  is  unreasonable.    Such  factors 
have  been  frequently  stated;     they  will  not  be  here  reiterated  except  as  they  pertain 
to  the  contentions  raised.    (In  as  much  as  the'  plaintiffs  have  repeated  the  same  facts 
in  arguing  different  issues,  our  responses  to  the  issues  will,  of  necessity,  also  be 
somewhat  repetitive.) 

Plaintiffs  assert  that  it  is  necessary  that  there  be  a  real  or  substantial  rela- 
tionship between  the  existing  zoning  and  the  public  health,  safety,  morals  and  general 
welfare;  that  because  the  record  in  the  present  case  does  not  disclose  such  evidence, 
the  ordinance  is  void.     Plaintiffs'  argument  implies  that  the  burden  is  upon  the  defendant 
to  prove  the  reasonableness  of  the  ordinance  as  it  relates  to  defendant's  police  powers. 
This  is  not  the  law.    There  is  a  presumption  of  validity  in  favor  of  a  zoning  ordinance 
and  the  one  attacking  it  must  overcome  the  presumption  by  clear  and  convincing  evidence. 
CUrann  V.  Village  of  Hinsdale,  30  111.  2d  170,  174-175  (1964).)   Continuing, 
plaintiffs  claim  the  evidence  established  that  the  present  zoning  bore  no  relationship 
to  the  general  welfare.    In  support,  they  point  to  testimony  by  their  witnesses  that  the 
highest  and  best  use  of  the  property  v>/ould  be  for  the  type  of  commercial  facilities 
proposed,  that  such  commercial  development  would,  at  most,  have  a  minimal  adverse 
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effect  on  surrounding  properties,  and  that  any  adverse  effect  would  be  offset  by  the 
benefit  the  community  would  derive  from  additional  commercial  uses.    Contrary  testirr.ony 
by  one  of  defendant's  witnesses,  a  real  estate  appraiser,  attested  that  the  highest  and 
best  use  of  the  property  is  as  presently  zoned,  that  the  zoning  provides  a  natural  buffer 
for  the  commercial  district  to  the  north  and  offers  a  less  detrimental  effect  to  the  surround- 
ing residential  properties  than  the  proposed  commercial  zoning.    There  being  a  conflict 
in  the  evidence  relating  to  the  effect  which  present  and  proposed  zoning  might  bear  on 
the  general  welfare,  we  do  not  find  the  testimony  of  plaintiffs'  witnesses  sufficient 
of  itself  to  overcome  the  presumption  of  validity. 

Plaintiffs  reason  that  because  only  four  houses  occupy  the  more-than-five-acre 
site  in  the  center  of  a  growing  community,  there  is  a  strong  indication  that  it  cannot  be 
economically  developed  as  zoned.    This  contention  must  be  rejected  for  we  are  unable 
to  find  evidence  in  the  record  that  plaintiffs  have  at  any  time  attempted  to  sell  their 
property  for  a  use  which  conforms  to  current  zoning. 

Plaintiffs  next  contend  that  the  property  is  presently  worth  $140,000  but  would 
be  valued  at  $350,000  under  the  proposed  use,  that  since  the  ordinance  was  not  shown 
to  have  a  reasonable  basis  in  the  public  welfare  requiring  the  restriction  and  the  resulting 
loss,  the  present  restrictive  zoning  is  invalid.     Diminution  of  value  caused  by  zoning 
restrictions  is  a  proper  consideration  in  determining  the  reasonableness  of  a  zoning 
ordinance  but  such  factor  is  not  decisive.  (Urann,  supra,  30  III.  2d  170,  176.")  Con- 
trary to  plaintiffs'  position  that  there  was  no  showing  of  public  welfare,  evidence  did 
establish  that  currant  zoning  permitted  Plainfietd  Road  to  act  as  a  natural  buffer  and 
barred  the  intrusion  of  commercial  uses  into  a  residential  area.   We  must  also  consider 
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as  significant,  testimony  which  indicated  that  defendant  had  spent  considerable  time 
and  money  in  formulating  planned  zoning  ordinances  and  land  uses  within  the  city. 
(Sinclair  Pipe  Line  v.  Richton  Park,  19  III.  2d  370,  378  (1960);    Locker  v.  City 
■of  McHenry,  89  111.  App.  2d  457,  460  (1967).)    The  public  has  an  interest  in 
maintaining  conformity  to  zoning  classifications,  ( Skrysak  v.  Village  of  Mt.  Prospect, 
13  111.  2d  329,  334  (1958),; and  here,  absent  evidence  of  any  substantial  deviation 
from  the  city's  plan,  it  is  clear  that  defendant  has  safeguarded  that  public  interest. 
We  conclude  that  the  interest  of  the  public  embodied  in  the  city's  plans  outweighs  the 
economic  hardship  which  the  present  zoning  may  impose  upon  the  plaintiffs. 

It  is  asserted  that  the  site  draws  its  character  from  the  business  uses  to  the 
north  and  northeast.    It  is,  however,  of  paramount  importance  to  detemiine  whether 
subject  property  is  zoned  in  conformity  with  surrounding  existing  uses  and  whether 
those  uses  are  uniform  and  established. (Chi .  Title  &  Trust  Co.  v.  City  of  Harvey, 
30  III.  2d  237,  239  (1964).)  Defendant's  evidence  supports  a  finding  that  the 
commercial  core  of  the  city  is  centered  on  75th  Street,  Plainfield  Road  acting  as  a 
divider  between  residential  and  business  uses.    The  fixing  of  boundary  lines,  unless 
arbitrary  or  capricious,  is  a  legislative  determination,  (Bolger  v.  Village  of  Mount 
Prospect,  10  III.  2d  596,  603  (1957).    See  also,  Urann,  supra,  30  III.  2d  170, 
176.1  The  sole  deviation  south  of  Plainfield    brought  to  our  attention  is  the  proposed 
commercial  use,  i.e.,  the  convenience  center  planned  as  a  part  of  the  development 
complex  some  one-half  mile  to  the  west  of  the  site.    We  agree  with  the  trial  court  tha^ 
because  of  the  distance  between  this  business  use  and  the  site  in  question,  the  residential 
character  of  plaintiffs'  property  will  not  be  affected.    We  find  that  the  character  of 
plaintiffs'  property  is  drawn  from  the  surrounding  residential  uses  rather  than  from  the 
commercial  uses  to  the  north. 
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Again  based  upon  Iheir  witnesses  lestimony  that  the  highest  and  best  use  of 
the  site  would  be  commercial  development,  plaintiffs  claim  that  the  property  is  not 
suited  to  the  use  presently  zoned.    We  repeat,    defendant's  witnesses  maintained  that 
present  zoning  affords  the  highest  and  best  use  and  that  multiple  family  use  provides 
an  ideal  buffer  between  the  commercial  uses  to  the  north  of  Flainfield  Road  and  the 
single  family  resiaential  uses  to  its  south.    It  is  established  that  where  there  is  a 
conflict  in  testimony,  the  findings  of  the  trial  court  will  be  affirmed  unless  against 
the  manifest  weight  of  the  evidence,  (Nat.  Bank  v.  County  of  Winnebago,  19  III.  2d 
487,  495  (1960);    Bauske  v.  City  of  Pes  Plaines,  13  III.  2d  169,  181  ^957).) 
The  evidence  adequately  supports  a  finding  in  favor  of  defendant  on  the  issue  of 
suitability. 

Contending  that  an  additional  consideration  is  whether  there  is  community 
need  for  the  use  proposed  by  the  property  owner,  i' Locker,  supra,  89  III.  App.  2d  457, 
460,)  plaintiffs  argue  that  additional  business  facilities  of  the  type  proposed  are  needed 
because  of  the  growth  of  the  city.    Evidence  shows,  however,  that  there  are  five  other 
gasoline  stations  within  a  quarter  mile  of  the  site,  a  large  chain  grocery  less  than  one 
thousand  feet  from  the  site  and  other  retail  stores,  including  small  grocers,  directly 
north.   We  conclude  that  the  need  for  the  proposed  project  was  debatable  and  that  the 
finding  of  the  trial  court  was  not  against  the  manifest  weight  of  the  evidence. 

Plaintiffs  claim  that  there  has  been  a  substantial  changing  trend  toward  develop- 
ment of  a  central  business  core  in  the  area  which  surrounds  the  subject  property,  pointing 
out  that  in  1957,  commercial  classifications  were  given  the  tract  north  of  Plainfield, 
west  of  Cass  and  south  of  75th,  and  the  tract  on  the  east  side  of  Cass  between  Plain- 
field  and  75th;   that  in  1963,  the  county  granted  a  special  use  permit  for  a  gasoline 
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station  at  tho  southwest  comer  of  the  intersection  of  Cass  and  7  5th  and,  in  1963, 
zoned  the  northeast  corner  of  that  intersection  for  business  use.    This  Court  approved 
the  use  of  the  northwest  corner  of  Cass  and  Plainfiold  for  a  gasoline  station  (Brookhaven 
Plaza  Corp.  v.  County  of  DuPage,  72  III.  App.  2d  224  (1966)  )  prior  to  defendant 
'becoming  a  city.     While  these  facts  show  a  trend  toward  the  development  of  business 
uses  north  of  Plainfield  Road,  they  do  not  affect  the  conclusion  that  the  area  to  its 
south,  including  plaintiffs'  property  and  parcels  adjacent  thereto,  continues  residential 
in  nature. 

Consideration  of  all  factors  argued  by  plaintiffs  fails  to  shov;  that  the  ordinance 
is  unreasonable  or  that  the  decision  of  the  trial  court  is  against  the  manifest  weight  of 
the  evidence.    The  judgment  is  affirmed. 

Judgment  affirmed. 

GUILD,  P.J.  and  SEIDENFELD,  J.  -Concur 
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PEOPLE 
VS. 

WILLIAM  HUFF  AND   JANET  HUFF 
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STATE    OF    ILLINOIS 


APPELLATE  COURT  THIRD  DISTRICT 

OTTAWA 

At  a  term  of  the  Appellate  Court,  begun  and  held  at  Ottawa, 

on  the  1st  Day  ef  January  hi  the  Year  of  ©ur  Lord  one  thousand 
nine  hundred  and  seventy-three,  within  and  for  the  Third  District 
of  iHinois: 


Present—  PC 

HONORABLE  JAY  J.  ALLOY,  Presiding  Justice 
HONORABLE  ALBERT  SCOTT,  Justice 
HONORABLE  ALLAN  L.  STOUDER,  Justice 
HONORABLE  WALTER  DIXON,  Justice 
JOHN  E.  HALL,  Clerk 
JAMES  A.  CALLAHAN,  Sheriff 


BE  ST  REMEMBERED,  that  afterwards  on 

NOVEMBER  30,    1973 the    Opinion    of   the 

Court  was  filed  in  the  Clerk's  Office  of  said  Court,  in  the  words 
and  figures  following,  vtr: 
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No.    73-4.7 


jn  The 
APPELLATE  COURT  OF  ILLINOIS 
Third  District 
A.   D.    1973. 


PEOPLE  OF  TFIE  STATE  OF  ILLINOIS, 

Plaintiff -Appelle  e, 
vs. 

WILLIAM  HUFF  and  JANET  HUFF, 

Defendants  -Appellants . 


Appeal  from  the 
Circuit  Court  of 
Warren  County. 


Honorable 
Scott  I.   Klukos 
Judge  Presiding. 


PER  CURIAM  Abstract 

In  the  Circuit  Court  of  Warren  County,   defendant  William  Huff  was  sen- 
tenced to  a  term  of  probation  for  three  years,    conditioned  upon  the  defendant 
spending  tjie  first  six  months  of  his  probation  at  tlie  Illinois  State  Farm,  at  Vandalia, 
Illinois.     Defendant  Janet  Huff  was  sim.ilarly  sentenced  to  a  tliree  year  probationary 
sentence,    conditioned  upon  her  spending  the  first  90  days  of  probation  in  the  Warren 
County  Jail  at  Monmou.th,   Illinois.     Both  defendants  were  convicted  of  the  mis- 
demeanor charge  of  possession  of  Cannabis  (more  than  10  but  less  than  30  grams) 
in  violation  of  Section  4(c)  of  the  Cannabis  Control  Act.     (111.   Rev.   Stat.,    1971, 
ch.    56-1/2  §704(c)  ). 

On  appeal  in  this  Court,   defendants  request  sunamary  sentence  modifi- 
cations.    They  correctly  point  out  that  under  the  new  Illinois  Unified  Code  of 
Corrections  (111.   Rev.   Stat.,    1972Suppl. ,    ch.    33,    §1005-6-3(d)  ),   a  court  may 
not  require  ao  a  condition  of  a  sentence  of  probation  that  the  offender  be  committed 
to  a  period  of  imprisonment  except  pursuant  to  Article  7  (which  deals  with  periodic 
imprisonnaent).     While  the  sentences  in  this  case  were  imposed  prior  to  the  effective 
applicable  date  of  the  Code  of  Corrections,   we  have  deterniined  that  it  is  proper  to 
modify  judgments  entered  prior  to  the  date  in  order  to  reflect  what  we  described 
as  the  "spirit  of  the  change  and  modification  as  expressed  in  the  Unified  Code  of 
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Corrections"    (People  v.   Khlnehart,  j 111.   App.    3cl ,   '296  N.  E.  2d  731; 

People;  V.   AdklsKon,  111.   App.    3d ,    299  N.  E.  2d  145.    146;  and 

People  V.   Eaynes,    10  111.   App.    3d  923,    295  N.  E.  2d  354,    356), 

We  note  from  ihe  probation  officer's  report  in  the  present  case  that 
defendant  Janet  Huff  had  no  prior  arrests  or  convictions  for  any  crimes  or  mis- 
demeanors,  and  that  William  Huff  has  been  convicted  only  for  three  traffic  offenses 
and  possession  of  liquor  as  a  minor.     On  the  record,   we  feel  that  it  is  appropriate 
that  the  sentences  be  modified  in  accordance  with  the  motion  for  such  modifications 
in  this  Court.     It  is  also  represented  by  private  counsel  retained  by  defendants  that 
careful  exam.ination  of  the  record  in  the  cause  has  forced  counsel  to  the  conclusion 
thatj   if  the  motion  for  summary  sentence  modification  is  allowed,   there  would  be 
no  further  reasonable  basis  upon  which  to  proceed  with  the  appeal.     It  is  also 
alleged,   and  not  denied,   that  from  the  time  of  the  entry  of  the  court  order  allowing 
probation  on  October  24,    1972,   the  defendants  William  Huff  and  Janet  Huff  have  been 
successfully  serving  their  terms  of  probation. 

We^   therefore,    conclude  that  the  sentence  modifications  should  be  allowed, 
and  it  is,   accordingly,    ordered  that  the  judgm.ents  of  the  Circuit  Court  of  Warren 
County  in  this  cause  are  herewith  expressly  modified  so  that  the  provisions  thereof 
in  the  orders  for  probation,   providing  for  a  period  of  incarceration  for  each  de- 
fendant,   are  deleted  and  eliminated,   and  that  tlie  sentences  remain  as  terms  of 
probation  for  three  years  for  each  of  the  defendants,   with  probation  ser\'ice 
deemed  to  have  commenced  on  October  24,    1972. 

Other  than  as  herein  expressly  modified,   the  judgments  of  the  Circuit 
Court  of  Warren  County  are  affirmed. 

Modified  and  Affirmed. 
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state  of  Illinois  ) 
Appellate  Court    )  ss. 
Second  District    ) 


At  a  session  of  the  Appellate  Court,  begun  and  held  at 

Elgin,  on  the  4th  day  of  December,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  seventy- two,  within  and  for  the 
Second  District  of  Illinois: 


Present  —  Honorable  WILLIAM  L.  GUILD,  Presiding  Justice 
Honorable  THOMAS  J.  MORAN,  Justice 
Honorable  GLENN  K.  SEIDENFELD,  Justice 

LOREN  J.  STROTZ,  Clerk  Pro  Tern 

•JOSEPH  C.  DORING,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to  wit:   On 
November  2^,  197  3      the  Opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz: 
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IN   THE 

APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 


/•ppollsrs  Cc.f?,  2.rJ  Cf^.-rir.- 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaint iff -Appellee, 

V. 

MONROE  FRANKLIN,  JR., 

Defendant-Appellant . 


Appeal  from  the  Circuit 
Court  for  the  17th  Judi- 
cial Circuit,  V/innebago 
County,  Illinois. 


MR.  JUSTICE  SEIDENFELD  delivered  the  opinion  of  the  court: 

The  defendant,  Monroe  Franklin,  Jr.,  was  convicted  of  Armed 
Robbery  upon  his  negotiated  plea  of  guilty,  and  sentenced  to  5-10 
years  imprisonment  in  the  penitentiary.   A  second  count  of  the 
indictment  charging  Robbery  was  dismissed. 

On  appeal  defendant  contends  that  the  trial  court  did  not 
determine  that  the  plea  was  voluntary  before  accepting  it.   He 
has  also  filed  a  motion  for  summary  modification  of  sentence  which 
we  have  taken  with  the  case.   The  sole  basis  of  defendant's  claim 
that  the  court  failed  to  determine  that  the  plea  was  voluntary  is 
that  it  did  not  specifically  inquire  whether  any  force,  threats, 
or  any  promises,  apart  from  the  plea  agreement,  were  used  to  obtain 
the  plea,  pursuant  to  Supreme  Court  Rule  402(b)  (111 .Rev. Stat  1971, 
ch.llOA,  par.402(b)).   He  makes  no  claim  that  his  plea  was  in  fact 
involuntary.   However,  the  record  discloses  that  the  defendant  was 
admonished  of  his  rights  to  a  jury  trial,  to  confront  witnesses 
against  him,  and  to  defend  the  charges.   The  factual  basis  for  the 
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plea,  and  the  terms  of  the  plea  agreement  were  clearly  described 

In  open  court.   The  court  also  explained  the  nature  of  the  charges; 

advised  defendant  of  minimum  and  maximum  sentence  which  could  be 

imposed;   and  defendant  unequivocally  expressed  understanding. 

In  our  view,  the  record  shows  substantial  compliance  v/ith  the 

rule  and  we  find  no  merit  in  the  defendant's  argument  for  reversal. 

11  111.  App.  3d   875,  877-879, 
People  v.  Gibson  (1973), /297  N.E.2d  31,  33-34;   People  v.  Krassel 

12  111.  App.  3d  64,  65-67, 
(1973), /298  N.E.2d  384,  385-6.   See  also  People  v.  Arndt  (1971), 

49  111. 2d  530,  533-4;   People  v.  Reeves  (1971),  50  111. 2d  28,  29-30. 

The  Uniform  Code  of  Corrections  ( 111 . Rev. Stat .  1972   Supp . ,  ch . 
38,  par. 1001-1-1  et  seq.)  Is  clearly  applicable  to  defendant's  sen- 
tence since  the  new  minimum  sentence  is  less  than  under  prior  lav/. 
Under  the  law  in  force  when  defendant  was  sentenced  the  minimum 
term  for  armed  robbery  was  5  years  (111 . Rev. Stat .  1971,  ch.38,  par. 
l8-2(b)).   The  Uniform  Code  of  Corrections  classifies  this  offense 
as  a  Class  1  felony  (111 . Rev . Stat .  1972   Supp.,  ch.38,  par.l8-2). 
A  Class  1  felony  is  punishable  by  a  minimum  term  of  4  years  unless 
the  court,  having  regard  for  the  nature  and  circumstances  of  the 
offense  and  the  history  and  character  of  the  defendant,  sets  a 
higher  permissible  minimum  term.   Ill . Rev. Stat .  1972   Supp.,  ch. 
38,  par.l005-o-l(c) (2) . 

While  the  minimum  sentence  of  5  years  imposed  herein  could 
comply  with  the  new  Code  of  Corrections,  we  cannot  be  certain  from 
the  record  that  the  negotiated  plea  and  the  court's  concurrence  in 
it  were  not  premised  on  the  statutory  minimum  then  in  effect.   We, 
therefore,  deny  the  motion  for  summary  modification  of  sentence, 
affirm  the  judgment  of  conviction,  and  remand  the  cause  to  the  trial 
court  for  sentencing  pursuant  to  the  Uniform  Code  of  Corrections. 

Affirmed  and  Remanded  with  Directions. 

GUILD,  P.J.  and  THOMAS  J.  MORAN,  J.  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 

AT  AN  APPELL/iTE  COURT,  for  the  Fourth  Judicial  District  of  th? 
Stalo  of  Illinois,  sitting  at  Springfield: 

PRESENT 

HONORABLE  JAr/ffiS   C.    CRAVEN.  P.^.^^^^g  j,^age 

HONORABLE  SAMUEL  0.  SMITH, Judge 

HONOPuA.BLE   LELAND  SIMKIITS  , Judge 

Attest:   ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBEHED,  that  to-v^it:   On  the  6t.h day 

of December p,,  D.  19  73    .  there  was  filed  in  the  office  of 

the  Clerk  of  the  Court  an  opinion   of  said  Court,  in  words  end  figures 
following: 
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STATE   OF   ILLINOIS 
APPELL\TE   COURT 
FOURTH  DISTRICT 
General  No.    12222 

TEF   PEOPLE    OF  THE  STATE   OF   ILLINOIS,  ) 

Plaintiff -Appellee, 
vs .         •■■-    .  -  ;, 

JACK  NORTHRUP,  r  .,    .  _      ■     ^-      ■  ■  . 

Defendant-Appellant. 


Agenda  73-207 


Appeal  froiTi 
Circuit  Court 
Sangamon  County 


MR.  PRESIDING  JUSTICE  CMVEN  delivered  the  oninion  of  the  court 


On  December  7,  1970,  the  defendant  entered  a  plea  of 
guilty  to  a  charge  of  theft  over  $150  arising  out  of  a  June  20, 
1970  incident  in  v.'hich  he  allegedly  obtained  unauthorized  control 
of  a  1970  pickup  truck.   The  trial  court  adiiionished  the  defendant 
as  to  his  rights  and  on  December  22,  I97O  sentenced  the  defendant 
to  a  term  of  one  year  and  five  months  to  five  years  in  the  Illinois 
State  Penitentiary.   The  defendant  was  not  then  advised  of  his 
right  to  appeal. 

On  April  10,  1972,  the  defendant  pro  se  filed  a  post- 
conviction petition  in  the  circuit  court  alleging  that  his  plea  of 
guilty  \ias   coerced,  that  his  attorney  v.'as  incompetent,  and  that 
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he  v/as  harassed  by  the  sheriff  and  other  jail  persorinel  and  that 
such  harassraent  induced  hirn  to  plead  guilty.   He  also  alleged  that 
his  sentence  was  excessive.   The  circuit  court  appointed  counsel 
to  represent  the  defendant;  counsel  filed  an  amended  or  supplerr.ental 
petition  and  thereafter  an  evidentiary  hearing  v;as  held  upon  the 
amended  allegations  of  the  post-conviction  petition.   The  court 
heard  the  testimony  of  the  defendant  and  of  the  defendant's  attorney 
at  the  time  of  the  original  proceeding.   On  recetnber  21^  1972,  the 
court  denied  post-conviction  relief  but  adr.ionished  the  defendant 
as  to  his  right  to  appeal  his  original  conviction  and  sentence 
and  permitted  the  defendant  to  file  a  notice  of  appeal  v;hich  purports 
to  be  a  notice  of  appeal  of  the  original  December  1970  conviction. 
The  notice  of  appeal  was  filed  December  22,  1972, 

The  original  and  the  post-conviction  proceedings  and  the 
issues  raised  here  are  necessarily  intermingled  and  relate  to  the 
same  issues  in  substance. 

The  district  defender  of  the  Illinois  Defender  Project 
appointed  as  counsel  for  the  defendant  on  appeal  has  filed  a  brief 
in  accordance  with 'the  requirements  of  Anders  v,  California,  SSo 
U,G.  738,  87  S.Ct.  1396,  18  L,Ed,2d  ^93,  setting  forth  the  issues 
presented  by  the  record  and  concluding  that  the  guilty  plea 
admonishuments  present  no  justiciable  issue  for  review  and  any 
request  for  review  would  be  frivolous.   Counsel  on  appeal 
affirmatively  assert  that  the  trial  court  substantially  com.plied 
with  the  requirements  of  Supreme  Court  Rale  '4-02  and  v;ith  the 
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constitutional  requirements  that  pleas  of  guilty  be  knowingly  and 
voluntarily  ir.ade. 

The  notice  of  appeal  v/hich  purports  to  appeal  the  original 
conviction  is  of  course  not  timely  filed.   VJe  v/ill  consider  the 
notice  of  appeal  as  an  apoeal  from  the  denial  of  post-conviction 
relief.   We  find  no  infirmities  in  the  original  proceeding  and 
no  failure  to  comply  with  the  requirements  of  Rule  ^02.   We 
have  examined  the  record  and  find  no  oasis  for  post-conviction 
relief.   Accordingly,  the  motion  of  the  Illinois  Defender  Project 
to  withdrav;  as  counsel  for  the  defendant  is  allowed  and  the  judgTient 
of  the  circuit  court  of  Sangam.on  County  is  affirm:ed. 

AFPIRl'.IED.  .   :V  . 

SIMICINS,    SMITH,    JJ.,    concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellant, 
vs. 
CLARENCE  JOHNSON, 

Defendant- Appellee . 
PER  CURIAM: 

Clarence  Johnson,  hereinafter  "defendant,"  was  charged 
in  a  three-count  indictment  with  the  aggravated  battery  and 
attempt  murder  of  one  Robert  Arciniega,  in  violation  of 
sections  12-4  and  8-4  of  the  Criminal  Code,  respectively. 
(111. Rev. Stat.  1969,  ch. 38, pars.  8-4,  12-4.)   Defendant  was 
discharged  pursuant  to  his  petition  filed  under  section  103- 
5(a)  of  the  Criminal  Code;  the  State  prosecutes  this  aooeal 
pursuant  to  Supreme  Court  Rule  604(a).   (Ill . Rev. Stat .  1971, 
ch. 3 8, par. 10 3- 5;  ch . 110A,par . 604 . ) 

Subsection  (a)  of  section  103-5  of  the  Criminal  Code 
provides  in  part  that  a  person  in  the  custody  of  the  State 
for  an  alleged  offense  shall  "be  tried  by  the  court  having 
jurisdiction  within  120  days  from  the  date  he  was  taken  into 
custody  unless  delay  is  occasioned  by  the  defendant***"   The 
State  contends  on  appeal,  as  it  did  at  the  hearing  on  the 
defendant's  petition  for  discharge,  that  the  continuance 
from  December  29,  1970  to  January  15,  1971  granted  by  the 
trial  court  as  a  "Motion  State,"  was  occasioned  in  oart  by 
the  defendant  so  that  he  was  not  in  fact  entitled  to  dis- 
charge under  section  103-5 (a)  of  the  Criminal  Code  at  the 
time  his  petition  for  discharge  was  filed. 

Defendant  was  charged  by  criminal  complaint,  filed  in 
November,  19  70,  with  the  aggravated  battery  by  shooting  of 
Robert  Arciniega  on  July  26,  1970.   An  apparently  unrelated 
criminal  complaint  was  filed  against  defendant  on  October  21, 
1970  charging  him  with  an  aggravated  battery  committed  uoon 
one  Thomas  Perez  on  August  10,  1970.   A  warrant  for 
defendant's  arrest  issued  on  August  12,  1970  and  the  record 
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reveals  that  defendant  voluntarily  surrendered  himself  to 

the  police  on  October  21,  1970. 

The  State  was  responsible  for  continuances  to  December 

29,  1970,  on  which  date  the  Arciniega  matter  v/as  called  for 

hearing.   The  court  noted  that  the  complaining  v/itness  v/as 

not  present,  the  defense  counsel  answered  ready  and  demanded 

trial,  the  matter  was  passed  for  a  brief  period,  and  the 

State  thereafter  answered  ready  for  trial.   After  a  hearing 

the  court  stated,  "All  right.   Finding  of  probable  cause. 

Grand  Jury.,"  whereupon  the  following  colloquy  ensued 

between  the  court  and  both  counsel: 

"Mr.  Banks  (defense  counsel) :   We  ask  it  be  held 
until  the  15th  of  January;  your 
honor,  there  is  another  charge 
there,  Perez.   Is  the  Court  going 
to  S.O.L.  that  case? 

Mr.  McClory  (assistant  state's  attorney):   Your 

Honor,  we  were  unable  to  make  contact 
with  the  Perez  family  today. 

Mr.  Banks:     The  defendant  is  answering  ready  and 

demanding  trial  on  that  complaint,  too. 

The  Court:    You  want  that  to  go  over  to  the  same 
date? 

Mr.  McClory:   Yes,  your  Honor,  I  would  suggest  it 
and  find  out  — 

The  Court:     Motion  State,  January  15th. 

Mr.  McClory:   We  may  agree  upon  it  to  cover  both 
cases  or  whatever. 

The  Court:    January  15th. 

The  Defendant:   Your  Honor,  could  I  talk  to  you  a 
minute? 

Mr.  Banks:     No,  no. 

The  Court:     No,  not  now. 

Mr.  Banks:    Thank  you,  your  Honor." 
The  half  sheets  on  both  the  Arciniega  complaint  and  the  Perez 
complaint  reflect   that  those  matters  were  continued  "by 
agreement"  to  January  15,  19  71,  and  that  on  that  date  they 
were  sent  to  the  grand  jury.   The  instant  indictment  was 
returned  against  the  defendant  on  February  24,  1971  and, 
commencing  on  March  3,  1971  and  continuing  through  the  date 
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of  the  filing  of  the  petition  for  discharge  on  July  19,  1971, 
the  defendant  requested  and  was  allowed  numerous  continuances. 

The  petition  for  discharge  alleged,  inter  alia,  that 
defendant  had  been  released  from  custody  on  February  5,  19  71 
because  the  grand  jury  had  returned  a  "no  bill"  in  the  instant 
matter,  that  the  120-day  term  had  expired  on  February  18,  1971, 
that  he  was  not  brought  to  trial  within  that  time,  that  he 
caused  no  delay  in  that  regard  and  that  the  instant  indictment 
was  returned  more  than  120  days  after  his  incarceration  on  the 
instant  charge.   At  the  hearing  on  the  petition  for  discharge 
counsel  for  the  State  represented  to  the  court  that  the 
defendant  was  mistakenly  released  from  custody  on  February  5 
because  the  "no  bill"  involved  the  Perez  case  and  not  the 
instant  case;  counsel  also  argued  that  the  defendant,  at  the 
December  29,  1970  hearing  on  the  instant  matter,  could  not 
both  demand  trial  and  request  that  the  trial  be  Dut  over 
until  January  15,  1971  without  being  charged  with  a  continuance 
for  that  period  of  time.   The  trial  court  ruled  that  the 
State  was  responsible  for  the  continuance  and  the  defendant's 
petition  for  discharge  was  allowed. 

A  common  sense  reading  of  the  December  29,  1970  transcript 
of  proceedings  indicates  that  the  delay  to  January  15,  1971 
was  occasioned  in  part  by  the  defendant.   While  defendant  did 
in  fact  answer  ready  for  and  demand  trial  as  to  both  the 
instant  case  and  the  Perez  case  on  December  29,  1970,  he  did 
so  only  after  it  was  apparent  that  the  State  did  not  have 
available  to  it  the  prosecuting  witnesses  in  Perez  and  that 
the  case  might  be  stricken  off  with  leave  to  reinstate  (S.O.L.). 
To  allov;  defendant  to  rely  upon  his  demand  for  trial  under 
these  circumstances,  in  light  of  his  clearly  expressed  request 
for  a  continuance  from  December  29,  1970  to  January  15,  1971, 
would  be  to  permit  a  "technical  evasion"  of  the  principles 
established  by  the  120-day  rule,  a  practice  condemned  by  the 
court  in  People  v.  Ashton  (1970),  130  Ill.App.2d  147,  264 
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N.E.2d  556.   The  delay  in  trial  between  December  29,  1970 
and  January  15,  1971  was  in  part  occasioned  by  the  defendant, 
although  noted  by  the  court  as  a  "Motion  State"  and  even 
though  not  expressly  objected  to  by  the  State  as  having 
been  attributed  to  it  by  the  court.   See  Peonle  v.  Ashton, 
See  also  People  v.  Fosdick  (1967),  36  111, 2d  524,  224  N.E.2d 
242;  People  v.  Bagato  (1963),  27  111. 2d  165,  188  N.E.2d  716. 
At  the  time  defendant  filed  his  petition  for  discharge  a 
period  of  less  than  120  days  had  elapsed  from  the  date  he 
was  taken  into  custody,  in  light  of  the  delays  "occasioned 
by"  his  motions  for  continuances  made  on  December  29,  19  70, 
and  on  March  3,  1971,  and  thereafter. 

The  cases  cited  by  the  defendant  do  not  support  his 
position  or  are  inapposite:  People  v.  Rice  (1970),  122  111. 
App.2d  329,  258  N.E.2d  841;  People  v.  Anderson  (1973),  53 
111. 2d  437,  292  N.E.2d  364. 

In  light  of  the  foregoing,  it  is  unnecessary  to  consider 
the  State's  position  that  because  defendant  was  released  from 
custody  on  February  5,  1971  he  was  subject  to  the  provisions 
of  subsection  (b)  rather  than  subsection  (a)  of  section  193-5 
of  the  Criminal  Code. 

The  judgment  of  the  circuit  court  of  Cook  County  is 
accordingly  reversed  and  the  cause  is  remanded  for  further 
proceedings  not  inconsistent  with  the  views  expressed  herein. 


Judgment  reversed  and  cause 
remanded  with  directions. 


Third  Division. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 
vs. 
BEATRICE  BYRD, 

Defendant- Appellant. 
PER  CURIAM: 

The  defendant,  Beatrice  Byrd,  was  indicted  for  the 
unlawful  possession  of  heroin  in  violation  of  section  22-3 
of  the  Criminal  Code  (111 . Rev. Stat .  1969,  ch. 38 ,par . 22-3) . 
After  a  bench  trial  the  defendant  was  found  guilty  and 
sentenced  to  one  to  two  years  to  the  Illinois  State  Reformatory 
for  Women. 

On  appeal  the  defendant  argues  that  the  trial  court 
wrongfully  refused  to  order  the  disclosure  of  the  informer, 
and  that  the  sentence  of  one  to  two  years  v/as  excessive. 
Prior  to  trial  the  defendant  filed  a  motion  for  the 
production  of  the  informer.  The  trial  court  denied  said 
motion,  but  without  prejudice  to  again  raise  it  later  in  the 
proceedings . 

At  the  trial  Chicago  Police  Officer  James  Arnold 
testified  that  on  February  6,  1971,  he  and  his  partner, 
Charles  Jackson,  approached  the  defendant  who  was  with  a  man 
in  a  car  parked  at  6537  South  Stewart  Avenue,  Chicago.   The 
defendant  was  on  the  passenger  side  of  the  car.   The  officers 
asked  both  occupants  to  step  out  of  the  car  and  Officer 
Arnold  observed  a  brown  envelope  in  defendant's  outside  coat 
pocket  partly  covered  by  her  left  hand.   He  testified  that 
as  the  defendant  was  getting  out  of  the  car,  she  said  the 
driver,  Pete  Stonette,  also  known  as  Henry  Stonette,  was  not 
involved;  that  he  had  no  knowledge  of  heroin  being  on  her 
person;  and  that  it  was  her  car.   Officer  Arnold  looked 
inside  the  brown  envelope  and  observed  what  he  thought  was 
heroin.   He  then  took  the  envelope  to  the  office  and 
inventoried  it. 
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It  v/as  stipulated  that  the  envelope  Arnold  took  from 
the  defendant  contained  17.9  grams  of  heroin. 

The  defendant  testified  that  she  was  51  years  old  and  an 
ordained  spiritual  minister;  that  she  was  in  the  parked  car 
with  Henry  Stonette  when  the  arresting  officers  oassed  the 
car  in  their  squad  car  and  then  backed  up;  and  that  as  the 
policemen  were  backing  up,  Henry  Stonette  swore  and  said  the 
officers  were  the  same  ones  who  had  previously  arrested  him 
for  possession  of  narcotics.   The  defendant  stated  that 
Stonette  put  the  brown  envelope  in  her  pocket;  and  that  she 
did  not  know  what  was  in  it.   She  denied  making  any  statements 
exonerating  Stonette  to  the  police  officers. 

The  trial  court  recalled  Police  Officer  Arnold  v/ho 
testified  that  an  informer  had  told  him  20  minutes  before 
defendant's  arrest  that  he  had  just  purchased  narcotics  from 
the  defendant.   The  informer  did  not  say  v/hether  or  not 
Stonette  was  present  when  he,  the  informer,  was  v/ith  the 
defendant. 

At  the  close  of  the  evidence,  defendant  renewed  her 
demand  for  disclosure  of  the  informer  as  a  material  witness 
to  the  issue  of  guilt  or  innocence.   In  the  alternative, 
the  defendant  requested  an  in  camera  examination  of  the 
informer  by  the  trial  court.   Denying  defendant's  request 
for  production  of  the  informer  at  the  trial,  the  trial  court 
found  the  defendant  guilty  of  the  crime  charged,  but  continued 
the  post-trial  motions  and  the  hearing  on  aggravation  and 
mitigation  for  the  trial  court's  in  camera  interview  with 
the  informer. 

At  a  hearing  held  on  March  29,  19  72,  Officer  Arnold 
testified  that  he  was  unable  to  locate  the  informer.   The 
defendant  requested  a  continuance  so  that  further  effort 
could  be  made  to  locate  the  informer.   The  trial  court  denied 
defendant's  request  and  stated  that  an  in_  camera  examination 
of  the  informer  was  not  needed.   The  trial  court  thereupon 
denied  defendant's  motion  for  a  new  trial. 
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The  defendant,  relying  on  the  case  of  Poviaro  v.  United 
States  (1957),  353  U.S.  53,  77  S.Ct.  623,  1  L.Ed. 2d  639, 
argues  that  where  an  informer  is  a  necessary  witness  as  to 
the  guilt  or  innocence  of  the  defendant,  the  informer  must 
be  available  to  the  defendant. 

In  the  case  at  bar,  the  trial  court  relied  on  the  case 

of  People  V.  Quinn  (1971)  ,  2  Ill.App.3d  341,  276  N.E.2d  379, 

where  the  court  held  (2  Ill.App.3d,  p. 344): 

"Defendant  v/as  charged  only  v;ith  the 
unlawful  possession  of  narcotics,  an  offense 
in  which  the  informer  in  no  way  particpated, 
and  the  informer  was  not  present  at  the  time 
of  defendant's  arrest  or  during  the  search  of 
his  person.   Hence,  it  is  clear  that  the 
identity  and  testimony  of  the  informer  was 
neither  material  nor  required  under  the 
Roviaro  case." 

Likewise,  in  the  present  case,  the  defendant  was  charged 
only  with  possession  of  a  narcotic  drug.   The  trial  court 
found  the  defendant  guilty  of  the  crime  of  unlawful 
possession  of  a  narcotic  drug  as  charged  in  the  indictment. 
The  defendant  admitted  that  she  "had  possession  of  narcotics 
at  the  moment  of  her  arrest,"  but  contends  that  it  was  olaced 
in  her  possession  by  Henry  Stonette,  the  driver  of  the  auto- 
mobile.  However,  Police  Officer  Arnold  testified  that  at 
the  time  of  the  arrest  the  defendant  stated  Stonette  was  not 
involved  and  that  he  had  no  knowledge  she  had  heroin  on  her 
person.   Further,  the  record  discloses  that  the  informer  was 
not  present  at  the  time  of  the  arrest.   Police  Officer  Arnold 
testified  that  the  informer  told  him  about  20  minutes  before 
the  arrest  of  the  defendant  that  the  defendant  had  herein  in 
her  possession.   However,  the  informer  did  not  say  whether 
or  not  Stonette  was  present  when  he,  the  informer,  was  with 
the  defendant.   Under  such  circumstances  it  was  Stonette, 
and  not  the  informer,  who  knew  how  the  defendant  "had 
possession  of  narcotics  at  the  moment  of  her  arrest."   He 
was  in  a  position  to  state  whether  he  placed  the  heroin  in 
the  pocket  of  the  defendant  just  prior  to  the  arrest  of  the 
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defendant.   The  Ouinn  case  is  controlling  in  the  case  at 
bar. 

The  defendant  quotes  from  the  recent  case  of  Branzbura  v, 


Hayes  (1972),  408  U.S.  665,  92  S.Ct.  2646,  33  L.Ed. 2d  626,  to 
the  effect  that  the  identity  of  the  informer  cannot  be  con- 
cealed from  the  defendant  when  it  is  critical  to  the 
defendant's  case.   However,  the  defendant  has  neglected  to 
quote  the  last  sentence.   The  entire  quote  reads  as  follov/s 
(33  L.Ed. 2d,  p. 649) : 

"Such  informers  enjoy  no  constitutional 
protection.   Their  testimony  is  available  to  the 
public  when  desired  by  grand  juries  or  at 
criminal  trials;  their  identity  cannot  be  con- 
cealed from  the  defendant  when  it  is  critical 
to  his  case.   Roviaro  v.  United  States,  supra, 
at  60-61,  62,  1  L  Ed  2d  at  644-646;  McCrav  v 
Illinois,  386  U.S.  300,  310,  18  L  Ed  2d  62,  70, 
87  S  Ct  1056  (1967);  Smith  v.  Illinois,  390  U.S. 
129,  131,  19  L  Ed  2d  956,  958,  88  S  Ct  748  (1968); 
Alford  V.  United  States,  282  U.S.  687,  693,  75  L 
Ed  624,  628,  51  S  Ct  218  (1931).   Clearly,  this 
system  is  not  impervious  to  control  by  the 
judiciary  and  the  decision  whether  to  unmask  an 
informer  or  to  continue  to  profit  by  his  anonymity 
is  in  public,  not  private,  hands.   We  think  that 
it  should  remain  there  and  that  public  authorities 
should  retain  the  options  of  either  insisting  on 
the  informer's  testimony  relevant  to  the  prosecution 
of  crime  or  of  seeking  the  benefit  of  further 
information  that  his  exposure  might  prevent." 

In  the  instant  case,  the  defendant  was  charged  and 
found  guilty  of  only  the  possession  of  heroin.   Moreover, 
the  informer  was  not  present  at  the  time  of  the  arrest. 
Therefore,  the  testimony  of  the  informer  could  not  possibly 
be  critical  to  the  defendant's  case.   The  trial  court 
properly  denied  the  defendant's  motion  for  a  disclosure 
of  the  informer  or  for  an  in  camera  examination  of  said 
informer. 

In  a  bench  trial  in  a  criminal  case,  the  determination 
of  the  credibility  of  the  witnesses  and  the  weight  to  be 
given  their  testimony  is  committed  to  the  trial  court  and 
a  reviewing  court  will  not  set  aside  a  guilty  finding 
unless  the  proof  is  so  unsatisfactory,  improbable  or 
implausible  as  to  justify  a  reasonable  doubt  as  to  the 
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defendant's  guilt.   People  v.  P.oti  (1971),  2  Ill,Apn.3d  264, 
271,  276  N.E.2d  480;  People  v.  Bracey  (1970),  129  111. Add. 2d 
57,  62,  262  N,E.2d  748;  People  v.  Catlett  (1971),  48  111. 2d 
56,  64,  268  N.E.2d  378. 

The  defendant  also  argues,  without  citation  of  authority, 
that  the  trial  court  erred  in  not  granting  her  application  for 
probation. 

The  allowance  of  probation  was  within  the  discretion  of 
the  trial  court,  and  its  determination  is  subject  to  reviev; 
to  the  extent  of  ascertaining  whether  the  trial  court  did, 
in  fact,  exercise  discretion  or  whether  it  acted  in  an 
arbitrary  manner.   (People  v.  Saiken  (1971),  49  111. 2d  504, 
514,  275  N.E.2d  381,  U.S.  cert.  den.  405  U.S.  1066;  People  v. 
Henderson  (1971),  2  Ill.App.3d  401,  276  N.E.2d  372;  Peoole  v. 


Velez  (1972),  6  Ill.App.3d  466,  468-469,  285  N.E.2d  251.)   In 
People  V.  Winters  (1971),  1  Ill.App.3d  533,  275  N.E.2d  220, 
the  court  held  that  a  reviewing  court  should  not  modify  a 
sentence  unless  it  is  manifest  that  it  is  excessive;  and 
that  the  power  to  reduce  a  sentence  should  be  exercised  with 
considerable  caution  and  only  in  those  cases  where  the  penalty 
constitutes  a  substantial  departure  from  the  spirit  and  purpose 
of  fundamental  law. 

In  the  case  at  bar  the  defendant  was  found  guilty  of 
possession  of  a  narcotic  drug,  namely,  17.9  grams  of  heroin 
and,  therefore,  it  cannot  be  said  that  the  sentence  was 
excessive  or  that  the  trial  court  abused  its  discretion  when 
it  denied  probation  and  sentenced  defendant  to  one  to  two 
years . 

There  is  no  error  in  the  record,  and,  therefore,  the 
judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 
Third  Division. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee, 


V. 


LAURENCE  FISCHER, 


Defendant -Appellant, 


Appeal  from  the  Circuit 
Court  of  Cook  County. 


Honorable 

Arthur  V.  Zelezinski, 

Presiding. 


ri^vcAGO-g^ 


PER  CURIAM: 
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Laurence  Fischer,  the  owner  of  a  drug  store  located  at 
1100  North  Dearborn  St.,  Chicago,  was  convicted  after  a  bench 
trial  of  the  sale  of  depressant  drugs  (111. Rev. Stat . ,  1969,  ch .  111- 
1/2,  par.  802(b)).   Defendant  was  placed  on  probation  for  a  period 
of  two  years  with  the  condition  that  he  serve  the  first  60  days  in 
Cook  County  Jail.   On  appeal,  the  defendant  argues  that  he  was  not 
proven  guilty  beyond  a  reasonable  doubt,  that  the  trial  court  erred 
in  admitting  improper  testimony  as  to  irrelevant  and  prejudicial 
matters,  and  that  the  trial  court  erred  in  denying  his  motion  to 
suppress  the  evidence. 

At  the  motion  to  suppress  and  at  trial,  the  following 
evidence  was  adduced:   Donald  Senace,  a  Chicago  Police  investigator, 
testified  that  on  December  13,  1970,  in  response  to  a  call,  he 
investigated  an  overdose  of  narcotics  involving  one  James  Meitzler. 
At  that  time.  Officer  Senace  had  a  conversation  with  Meitzler' s 
parents  and  James  Schaeffer.   Schaeffer  was  searched  and  found  to  be 
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free  of  money  or  narcotics  and  was  given  ten  dollars  in  pre-recorded 
funds.   Officer  Senace  then  followed  Schaeffer  to  the  6400  block  of 
N.  Magnolia  where  he  observed  Raymond  Kersting  enter  Schaeffer 's 
automobile.   Kersting  and  Schaeffer  then  proceeded  to  the  drug  store 
located  at  1100  N.  Dearborn  Street,  Chicago,  Illinois.   While 
Schaeffer  remained  in  the  car,  Kersting  entered  the  drug  store.   A 
short  time  later,  Kersting  left  the  drug  store,  followed  by 
Officer  Mays.   Officer  Mays  then  gave  Officer  Senace  a  pre-arranged 
signal,  which  meant  that  Kersting  had  made  a  purchase  of  contraband 
in  the  drug  store.   Kersting  walked  down  the  alley  where  he  re-entered 
Schaeffer' s  automobile.   As  the  car  started  to  pull  away.  Officer 
Senace  pulled  alongside  the  vehicle  and  placed  the  occupants  under 
arrest.   A  search  revealed  pills  on  the  floor  of  the  vehicle  and 
more  pills  in  a  brown  bottle  in  Kersting 's  waistband  and  pocket. 
One  hundred  pills  were  recovered  and  sent  to  the  Chicago  Police 
Crime  Laboratory.   Defense  counsel  stipulated  to  the  laboratory 
report  which  disclosed  that  100  blue  and  red  capsules  which  were 
sent  to  the  Chicago  Police  Crime  Laboratory  were  tested  by  Chicago 
Police  chemist,  Dorothy  Wagner,  and  were  found  to  be  a  derivative 
of  barbituric  acid,  a  dangerous  drug. 

George  Mays,  a  Chicago  Police  investigator,  testified 
that  on  December  13,  1970,  at  approximately  7:00  P.M.,  he  arrived 
at  1100  N.  Dearborn  Street,  Chicago,  Illinois.   At  approximately 
7:40  P.M.,  he  observed  Ray  Kersting  enter  the  drug  store  at  that 
address.   Officer  Mays  followed  Kersting  into  the  store  and  began 
to  browse  around.   Kersting  proceeded  to  the  cash  register  and  had 


57809 


a  short  conversation  with  the  defendant.   Defendant  then  tooTc  a 
brown  bottle,  placed  it  into  a  bag  and  handed  it  to  Kersting,  who 
in  turn  gave  money  to  the  defendant.   Kersting  then  left  the  drug 
store  and  Officer  Mays  followed.   Outside  the  drug  store,  2<lays 
had  a  conversation  with  other  officers  who  informed  him  that  the 
suspect  contraband  had  been  recovered.   Officer  Mays  then  re-entered 
the  drug  store,  placed  the  de'fendant  under  arrest  and  conducted  a 
search  of  the  cash  register  which  disclosed  five,  one  dollar  bills 
of  the  pre-recorded  funds. 

James  Meitzler  testified  that  between  December  1,  1970, 
and  December  13,  1970,  he  had  purchased  capsules  on  several 
occasions  from  Kersting.   The  last  purchase  was  made  on  December 
12,  1970.   The  pills  were  red  and  blue  in  color. 

James  Schaeffer  testified  that  on  December  13,  1970,  he 
met  Officers  Senace  and  Mays  and  was  given  ten  dollars  in  pre- 
recorded funds.   He  then  proceeded  to  the  north  side  of  Chicago 
where  he  met  Ray  Kersting.   He  gave  the  ten  dollars  in  pre-recorded 
funds  to  Ray  Kersting.   He  proceeded  with  Kersting  to  the  drug 
store  at  1100  N.  Dearborn,  Chicago,  Illinois.   When  they  arrived  at 
the  drug  store,  Kersting  left  the  car  and  returned  approximately 
five  minutes  later.   Shortly  thereafter.  Officer  Senace  pulled  along- 
side and  placed  them  under  arrest,  recovering  certain  pills  from 
the  back  seat  of  the  vehicle  where  Kersting  was  seated. 

Ray  Kersting  testified  that  he  had  purchased  drugs  from 
the  defendant  prior  to  December  13,  1970,  on  several  occasions. 
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The  drugs  he  purchased  were  commonly  referred  to  as  "trees."   On 
December  13,  1970,  in  the  morning  he  purchased  several  "trees" 
from  the  defendant.   Subsequently,  he  met  Schaeffer,  who  gave  him 
ten  dollars,  and  he  returned  to  the  drug  store  to  purchase  more 
"trees."   Upon  entering  the  store,  he  informed  the  defendant  that 
he  wanted  to  buy  100  "trees."   He  gave  the  defendant  the  money  and  the 
defendant  gave  him  the  capsules.   He  left  the  drug  store  and  entered 
the  automobile  where  Schaeffer  was  waiting.   A  short  time  later,  he 
was  placed  under  arrest  by  Officer  Senace.   The  pills  which  Officer 
Senace  discovered  in  the  automobile  were  the  same  pills  he  had 
purchased  from  the  defendant,  Fischer. 

Laurence  Fischer  testified  that  he  is  the  owner  of  the 
drug  store  and  that  on  December  13,  1970,  Kersting  came  into  his 
store  and  purchased  a  quantity  of  blue  and  red  sleeping  pills  which 
were  sold  without  a  prescription.   He  denied  that  he  sold  any  form 
of  depressant  drug  to  Kersting. 

In  rebuttal,  Donald  Senace  testified  that  after  Kersting 
left  the  drug  store,  he  was  under  observation  at  all  times  until  he 
was  placed  under  arrest.   As  a  result  of  the  defendant's  arrest  and 
search  of  the  vehicle.  Officer  Senace  discovered  no  other  drugs 
other  than  those  sent  to  the  Chicago  Police  Crime  Laboratory.   A 
laboratory  analysis  of  the  one  hundred  pills  sent  to  the  Crime 
Laboratory  disclosed  that  the  pills  were  a  derivative  of  barbituric 
acid  or  a  dangerous  drug. 

Defendant's  first  argument  on  appeal  is  that  he  \v^s  not 
proven  guilty  beyond  a  reasonable  doubt  because  the  State  failed  to 
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establish  that  the  drug  was  a  depressant  drug.   The  statute  in 

effect  at  the  time  of  the  commission  of  the  crime  in  the  case  at 

bar  defined  a  depressant  or  a  stimulant  drug  (111. Rev. Stat . ,  1959, 

oh.  111-1/2,  par.  801(f)): 

"1.   Any  drug  which  contains  any  quantity 
of  (a)  barbituric  acid  or  any  of  the  salts 
of  barbituric  acid  or  (b)  any  derivative  of 
barbituric  acid  which  has  been  designated  by 
lawful  regulations  of  the  superintendent  or 
attorney  general  as  habit-forming." 

To  sustain  a  conviction  under  this  statute,  which  is  no  longer  in 

effect,  it  was  necessary  for  the  State  to  prove  that  the  drug  was 

barbituric  acid  or  was  a  derivative  of  barbituric  acid  which  had 

been  designated  by  lawful  regulations  of  the  superintendent  or 

attorney  general  as  habit- forming.   In  the  case  at  bar,  the  defendant 

stipulated  to  the  laboratory  analysis  which  showed  that  the  capsules 

contained  a  derivative  of  barbituric  acid.   There  was  no  evidence 

introduced  that  this  form  of  barbituric  acid  has  been  designated 

by  the  superintendent  or  the  attorney  general  as  habit-forming.   The 

evidence  was  not  sufficient  to  establish  that  the  capsules  %>'ere  a 

depressant  drug  as  then  defined  by  statute. 

Based  upon  the  conclusion  we  have  reached  as  to  defendant's 
first  argument,  it  is  unnecessary  to  consider  defendant's  additional 
arguments. 

For  the  foregoing  reasons,  the  judgment  of  the  Circuit 
Court  of  Cook  County  is  reversed. 

Reversed. 

Third  Division:   Justice  Schwartz  did  not  participate. 

5. 
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APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COUMTY. 

Hon.  Thomas  P.  Cawley, 
Presiding . 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

fk  vs. 

RONNIE  IRVING  and  EARL  PASS, 

Defendants-Appellants . 
PER  CURIAM: 

Ronnie  Irving  and  Earl  Pass,  defendants,  were  charged  by 
complaint  with  aggravated  battery  in  violation  of  section  12- 
4(a)  of  the  Criminal  Code.   Ill .Rev. Stat.  1971,  ch. 38 ,par . 12- 
4(a).   After  a  bench  trial,  they  were  each  found  guilty  and 
sentenced  to  a  term  of  one  year  at  Vandalia.   On  appeal, 
defendants  argue  that  they  did  not  knowingly  and  understand- 
ingly  waive  their  right  to  a  jury  trial  and  that  the  trial 
court  erred  in  denying  defendant  Irving 's  request  for  a 
continuance. 

Defendants  were  originally  charged  by  complaint  with 
aggravated  battery  as  a  felony.   On  August  2,  1972,  the  case 
was  called  for  trial  and  the  public  defender  was  appointed 
to  represent  both  defendants.   Defendant  Pass  was  in  custody 
and  defendant  Irving  was  free  on  bond.   After  a  recess  to 
allow  the  public  defender  to  confer  with  both  defendants, 
the  public  defender,  as  to  defendant  Pass,  answered,  "Ready 
for  trial,  plea  not  guilty,  waive  trial  by  jury."   As  to 
defendant  Irving,  the  public  defender  requested  a  continuance 
to  bring  in  alibi  witnesses.   The  trial  judge  responded  that 
the  case  had  been  continued  on  three  occasions  for  a  period 
of  over  two  months,  during  which  defendant  Irving  was  free 
on  bond.   He  also  stated  that  at  9:30  a.m.  and  10:00  a.m.  he 
had  announced  to  every  person  in  the  courtroom  that  they 
could  obtain  a  continuance  at  that  time  if  they  desired  to 
do  so.   Defendant  Irving  did  not  respond.   The  trial  judge 
stated  that  it  was  now  2:45  p.m.  and  that  the  witnesses  had 
been  waiting  all  day.   He  stated  that  he  felt  defendant 
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Irving 's  request  was  an  excuse  in  order  to  delay  the  orderly 
process  of  the  court.   The  motion  for  a  continuance  was 
denied.   The  assistant  public  defender  representing  defendant 
Irving  then  stated,  "Plea  not  guilty,  waive  trial  by  jury." 
The  prosecutor  amended  the  aggravated  battery  complaint  to 
charge  a  misdemeanor  and  not  a  felony.   Defense  counsel 
specifically  stated  that  he  had  no  objection  to  the 
amendment . 

The  evidence  adduced  at  trial  is  summarized:  on  May  28, 
1972,  at  1101  South  Throop  Street,  Chicago,  Illinois,  the 
complainant,  Mr.  Louis  Davis,  was  attacked  by  a  group  of 
approximately  15  men.   Defendants  Pass  and  Irving  were  part 
of  that  group.   Defendant  Pass  hit  Mr.  Davis  in  the  head 
with  a  .32  caliber  revolver.   As  Mr.  Davis  attempted  to  get 
up  from  the  ground,  defendant  Irving  kicked  him  in  the  head. 
As  a  result  of  the  incident,  Mr.  Davis  spent  over  one  week 
in  the  hospital  and  suffered  a  broken  nose. 

Defendants'  first  argument  on  appeal  is  that  they  did 
not  knowingly  and  understandingly  waive  their  right  to  a  jury 
trial.   In  People  v.  Sailor  (1969),  43  111. 2d  256,  253  N.E.2d 
397,  the  Supreme  Court  held  that  an  accused  ordinarily  speaks 
through  his  attorney  and  that  by  permitting  his  attorney  in 
his  presence  and  without  objection  to  waive  the  right  to  a 
jury  trial,  a  defendant  is  deemed  to  have  acquiesced  in  and 
be  bound  by  his  counsel's  conduct.   The  court  stated  that  the 
trial  court  is  entitled  to  rely  upon  the  professional 
responsibilities  of  defense  counsel  and  that  a  defendant 
will  not  be  permitted  to  complain  of  an  alleged  error  which 
he  has  invited  by  his  own  behavior  and  that  of  his  counsel. 
The  rule  as  announced  in  Sailor  is  also  applicable  to  court- 
appointed  counsel.   People  v.  McClinton  (1972),  4  Ill.App.3d 
253,  280  N.E.2d  795. 

In  the  case  at  bar,  the  defendants  seek  to  avoid  the 
doctrine  of  Sailor  by  arguing  that  when  their  attorney  in 
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open  court  announced,  "Plea  of  not  guilty,  v/aive  trial  by 

jury,"  they  were  charged  with  a  felony.   Thereafter,  the 

assistant  State's  Attorney  amended  the  complaints  to  charge 

the  same  offenses  but  as  misdemeanors.   Defendants  now  urge 

that  since  nothing  was  said  by  defense  counsel  as  to  a  waiver 

of  a  trial  by  jury  after  the  complaints  were  amended,  there 

was  no  valid  jury  waiver  as  to  the  misdemeanor  charges. 

■      In  People  v.  Miles  (No.  56807,  July  13,  1973) ,  -111. 

App.Sd-,  the  defendant  was  charged  by  complaint  v;ith 

unlawful  use  of  weapons  as  a  felony.   When  the  case  was 

.  called  for  trial,  defense  counsel  stated,  "Not  guilty,  jury 

waived,  trial  by  this  court."   After  all  the  witnesses 

testified,  the  trial  court  entered  a  finding  of  guilty.   The 

assistant  State's  Attorney  then  noted  that  the  unlawful  use 

of  weapons  charge  was  filed  as  a  felony  rather  than  as  a 

misdemeanor.   Without  objection  by  defense  counsel,  the 

assistant  State's  Attorney  amended  the  complaint  to  state 

a  misdemeanor.   Defense  counsel  then  stipulated  that  the 

proof  on  the  misdemeanor  would  be  identical  to  that  of  the 

felony.   The  trial  court  entered  a  finding  of  guilty  as  to 

the  misdemeanor.   On  appeal,  defendant  argued  that  since 

his  attorney  did  not  indicate  a  jury  waiver  after  the 

assistant  State's  Attorney  amended  the  complaint  to  charge 

a  misdemeanor,  there  was  no  valid  jury  waiver  on  that 

charge.   In  rejecting  this  contention,  this  court  said: 

"In  light  of  the  foregoing,  it  is  apparent 
that  defendant's  jury  waiver  under  the  felony 
complaint  applies  with  equal  force  to  the  mis- 
demeanor complaint." 

In  the  present  case,  the  record  demonstrates  that  after 

the  appointment  of  the  public  defender,  the  case  was  passed 

to  allow  the  defendants  an  opportunity  to  confer  with 

counsel.   At  that  time,  the  trial  judge  stated  that  the 

case  would  go  to  trial  that  day.   When  the  case  was  recalled, 

defense  counsel  expressly  stated  that  there  was  waiver  of  a 
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jury  trial  as  to  each  defendant.   The  prosecutor  then  made 
a  motion  to  amend  the  complaints  to  charge  a  misdemeanor 
and  defense  counsel  specifically  stated  that  he  had  no 
objections.   The  substance  of  the  charges  remained  unchanged. 
Defense  counsel  obviously  knew  of  the  prosecutor's  proposed 
amendment  of  the  charge  before  the  matter  was  recalled  and 
it  may  be  concluded,  as  it  was  in  Sailor,  that  such  matters 
were  discussed  in  counsel's  conference  with  the  defendants. 
Defense  counsel's  statement  that  there  was  a  plea  of  not 
guilty  and  a  waiver  of  a  trial  by  jury  was  valid  jury  v/aiver 
binding  upon  defendants. 

Defendant  Irving  also  argues  that  the  trial  court 
improperly  denied  his  request  for  a  continuance  in  order  to 
bring  in  alibi  witnesses.   Motions  for  a  continuance  are 
addressed  to  the  discretion  of  the  trial  court.   (People  v. 
Clark  (1956),  9  111. 2d  46,  137  N.E.2d  54.)   A  reviewing  court 
will  not  interfere  with  the  trial  court's  denial  of  a 
defendant's  request  for  a  continuance  unless  the  trial  court 
has  abused  its  discretion.   People  v.  Summers  (No.  55689, 
June  14,  1973),  — 111. App. 3d--. 

In  the  instant  case,  the  crime  had  occurred  on  May  28, 
1972.   On  August  2,  1972,  when  the  case  was  called  for  trial, 
defendant  Irving  had  been  free  on  bond  for  over  two  months. 
The  case  had  been  continued  on  three  prior  occasions.   On 
July  18,  1972,  the  case  was  continued  until  August  2,  1972, 
upon  motion  of  defendant  Irving.   At  9:30  a.m.  and  10:00  a.m., 
the  trial  judge  announced  to  everyone  in  the  courtroom  that 
anyone  who  wished  a  continuance  could  obtain  one  at  that 
time.   Defendant  Irving  did  not  respond.   The  public  defender 
was  appointed  to  represent  defendant  Irving  and  at  that  time 
there  was  no  mention  of  a  continuance.   The  trial  judge  at 
that  time  stated,  "We'll  go  to  trial  today."   It  was  only 
at  2:45  p.m.  when  the  case  was  recalled  and  a  trial  was 
imminent  that  defendant  Irving  for  the  first  time  stated 
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that  he  wished  a  continuance  for  the  purpose  of  bringing  in 
witnesses.   Defense  counsel's  conduct  at  trial  demonstrates 
that  he  was  obviously  prepared.   Under  these  circumstances, 
the  trial  court  did  not  abuse  its  discretion  in  denying 
defendant's  motion  for  a  continuance. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 

Judgment  affirmed. 
Third  Division. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
EX  REL.  ALFRED  VINSON, 


^^^■A^56S 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COU!ITY . 


HONORABLE 

RICHARD    J.     FITZGERALD, 

PRESIDING. 


absT. 


Relator-Appellant, 
vs . 
JOHN  J.  TWOMEY,  ET  AL. , 

Respondent-Appellee . 
PER  CURIAM: 

Relator,  Alfred  Vinson,  was  found  guilty  of  the  offense 
of  murder,  attempt  murder  and  armed  robbery  and  was  sentenced 
to  terms  of  years  in  the  penitentiary.   Those  convictions  v;ere 
upheld  on  direct -appeal  to  this  court  in  People  v.  Vinson  (19  69)  , 
116  Ill.App.2d  21,  253  N.E.2d  21.   Relator  subsequently  filed  a 
pro  se  petition  for  writ  of  habeas  corpus  which  was  dismissed  on 
motion  of  the  respondent.   Relator  appeals. 

The  Public  Defender  of  Cook  County  was  appointed  counsel 
for  relator  on  appeal  and  has  filed  in  this  court  a  motion  for 
leave  to  withdraw  as  appellate  counsel.   The  motion  is  supported 
by  a  brief  pursuant  to  Anders  v.  California  (1967),  386  U.S.  738, 
which  recites  that  the  sole  issue  which  may  be  raised  on  appeal 
is  whether  relator  was  afforded  procedural  due  process  in  his 
habeas  corpus  hearing.   The  brief  concludes  that  the  trial  court 
did  not  abuse  its  discretion  in  dismissing  the  habeas  corpus 
petition.   Relator  was  forwarded  copies  of  the  motion  and  brief 
and  was  allowed  additional  time  to  file  any  points   he  desired 
in  support  of  the  appeal;  he  has  not  responded. 

The  sole  ground  raised  by  relator  in  support  of  his 
petition  for  writ  of  habeas  corpus  is  that  the  foremen  of  the 
grand  juries  which  returned  the  indictments  against  him,  and 
the  State's  Attorney  of  Cook  County,  failed  to  sign  the 
indictments  so  returned,  as  required  by  statute.   (111. Rev. 
Stat.  1965,  ch.38,par.ll2-4(c) .)   Relator's  references  in  the 
petition  relate  to  copies  of  the  indictments,  whereas  the 
originals  of  the  indictments,  as  fact  admitted  by  relator's 
j^  counsel  at  the  hearing  on  the  motion  to  dismiss  the  petition, 
were  signed  by  both  the  foremen  of  the  grand  juries  and  the 
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State's  Attorney  of  Cook  County.   This  question  was  considered 
in  the  recent  case  of  People  ex  rel.  Keyes  v.  Twomey  {1st 
Dist.,  No.  58412,  September  24,  1973),  -111 .  App .  3d- ,  and  v/as 
found  to  have  presented  no  issue  upon  which  the  trial  court 
could  have  granted  relief  under  the  habeas  corpus  statute. 
111. Rev. Stat.  1971,  ch . 65,par. 22 .   (People  ex  rel.  Jefferson  v. 
Brantley  (1969),  44  111. 2d  31,  253  N.E.2d  378;  People  ex  rel. 
Skinner  v.  Randolph  (1966),  35  111. 2d  589,  221  N.E.2d  279.) 
We  are  in  agreement  with  appellate  counsel's  position  that  the 
trial  court  did  not  abuse  its  discretion  in  dismissing  relator's 
petition  for  writ  of  habeas  corpus . 

Upon  independent  review  of  the  instant  record,  as  is  our 
duty  under  the  Anders  decision,  this  court  has  found  no  additional 
matters  upon  which  an  appeal  in  this  case  can  be  grounded.   The 
relief  requested  in  the  petition  for  writ  of  habeas  corpus 
cannot  stand  as  relief  requested  under  the  post-conviction 
statute,  pursuant  to  the  dictate  of  People  ex  rel.  Palmer  v. 
Twoiney  (1973),  53  111. 2d  479,  292  N.E.2d  379,  since  no  violation 
of  relator's  constitutional  rights  are  alleged  therein.   Further, 
relator  presently  has  an  appeal  pending  in  this  court  from  an 
adverse  decision  rendered  in  a  post-conviction  proceeding 
involving  the  instant  convictions. 

The  appeal  is  frivolous  and  wholly  without  merit.   The 
motion  of  the  Public  Defender  of  Cook  County  for  leave  to 
withdraw  as  appellate  counsel  is  accordingly  allowed,  and  the 
judgment  of  the  circuit  court  of  Cook  County  is  affirmed. 


Motion  allowed. 
Judgment  affirmed. 


Third  Division. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex  rel.  FELTON  B.  PECK, 

Relator-Appe llant , 


V. 


JOHN  J.  TWOMEY,  Warden,  Illinois 
State  Penitentiary,  Joliet,  Illinois, 

Respondent -Appellee . 


Appeal  from  the  Circuit 


Court  of  Cook  County, 


Honorable 
Joseph  A.  Power, 
Pres^r^^e^DO'^g^X 

^OCIAT\g>^ 


PER  CURIAM: 


Felton  B.  Peck,  relator,  was  charged  by  indictment  with 
the  crime  of  murder.   On  January  29,  1968,  Peck  entered  a  plea  of 
guilty  and  was  sentenced  to  a  term  of  14  years  to  14  years  and  one 
day.   On  July  12,  1972,  he  filed  a  £ro  se  petition  for  writ  of 
habeas  corpus.   On  September  6,  1972,  upon  motion  of  the  State,  the 
trial  court  dismissed  his  petition. 

The  relator  wished  to  appeal  the  dismissal  of  his  habeas 
corpus  petition  and  the  public  defender  of  Cook  County  was  appointed 
to  represent  him,  but  after  examining  the  record,  the  public 
defender  has  filed  a  petition  in  this  court  for  leave  to  withdraw 
as  appellate  counsel.   Pursuant  to  the  requirements  set  out  in 
Anders  v.  California,  385  U.S.  738,  a  brief  in  support  of  the 
petition  has  also  been  filed.   That  brief  in  effect  states  that  an 
appeal  in  this  case  would  be  wholly  frivolous  and  without  merit. 
Relator  was  mailed  copies  of  the  petition  and  brief  and  was  advised 
that  he  could  file  any  additional  points  he  might  choose  in  support 
of  his  appeal.   He  has  not  responded. 
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As  pointed  out  in  counsel's  petition  and  brief,  habeas 
corpus  is  available  only  where  a  defendant  is  in  custody  under  a 
judgment  where  the  trial  court  lacked  jurisdiction  or  where  something 
has  happened  since  the  defendant's  incarceration  which  would  entitle 
him  to  relief.   People  ex  rel.  Jefferson  v.  Brantley,  44  111. 2d  31, 
253  N.E.2d  378;  People  ex  rel.  Skinner  v.  Randolph,  35  111. 2d  589, 
221  N.E.2d  279.   Habeas  corpus  is  not  available  to  attack  alleged 
error  of  a  non- jurisdictional  nature.   People  ex  rel.  Lev/is  v.  Frye, 
42  111. 2d  58,  245  N.E.2d  483;  People  ex  rel.  Rose  v.  Randolph,  33 
111. 2d  453,  211  N.E.2d  685. 

The  sole  issue  raised  by  P^ck  in  his  petition  for  a  writ 
of  habeas  corpus  relates  to  the  failure  of  the  Grand  Jury  foreman 
and  State's  attorney  to  sign  the  murder  indictment  upon  which  he  was 
convicted.   Peck'3  references  to  the  indictment  in  his  petition 
referred  to  copies  of  the  indictment.   At  the  hearing  on  the  State's 
motion  to  dismiss,  defense  counsel  specifically  stated  that  he  had 
personally  checked  the  original  indictment  and  it  was  in  fact  signed 
by  the  State's  attorney  and  foreman  of  the  Grand  Jury.   This  ground 
consequently  presented  no  issue  upon  which  the  trial  court  could 
have  granted  relief  under  the  habeas  corpus  statute.   People  ex  rel. 
Keyes  v.  Twomev.      Ill.App.3d      ,      N.E.2d      (No.  58412, 
decided  September  24,  1973).   Peck's  petition  does  not  properly 
relate  to  the  jurisdiction  of  the  trial  court  or  to  matters  occurring 
since  his  detention  which  would  entitle  him  to  relief  and  it  was 
properly  dismissed  by  the  trial  court. 

After  a  full  examination  of  all  the  proceedings  in  accordance 
with  the  dictates  of  Anders,  we  concur  in  the  opinion  of  the  public 
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defender  that  the  points  raised  are  not  arguable  on  their  merits 
and  that  an  appeal  is  wholly  frivolous.   Our  inspection  of  the 
record  does  not  disclose  any  possible  grounds  for  an  appeal  which 
would  not  also  be  frivolous. 

Accordingly,  the  public  defender  of  Cook  County  is  granted 
leave  to  withdraw  as  counsel  for  relator  on  appeal  and  the  judgment 
of  conviction  is  affirmed. 


Petition  allowed; 
judgment  affirmed. 


THIRD  DIVISION:   Justice  Schwartz  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee, 

V. 


ROY  VALADEZ, 


Defendant-Appellant. 


APPEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY, 


HONORABLE  

SAUL   A.    EPTOtr^^r^JcAGO 


PRESIDING. 


/t: 


PER  CURIAM*  (FIRST  DISTRICT,  FIFTH  DIVISION) : 
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Defendant,  Roy  Valadez,  pleaded  guilty  to  a  two-count  indict- 
ment charging  him  together  with  co-defendants  William  B.  Zerkel, 
Charles  P.  Kennedy  and  Gene  Verbeck  with  aggravated  kidnapping  and 
aggravated  battery.   The  sole  appellant  here,  defendant  Valadez, 
was  sentenced  to  concurrent  terms  of  five  to  ten  years  in  the 
Illinois  State  Penitentiary  (111.  Rev.  Stat.  1969,  ch.  38,  par. 
10-2,  par.  12-4).   He  appeals  contending  (1)  that  his  sentence  was 
excessive  and  should  be  reduced  because  of  judicial  prejudice, 
improper  denial  of  request  for  a  continuance  of  the  hearing  on 
mitigation  and  aggravation  and  the  improper  admission  into  evidence 
at  the  hearing  in  aggravation  and  mitigation  of  a  tape  recording; 
(2)  that  the  court  erred  in  imprisoning  him  while  granting  proba- 
tion to  co-defendants;  and  (3)  that  his  conviction  for  aggravated 
battery  was  for  the  same  acts  which  constituted  the  offense  of 
aggravated  kidnapping  and  therefore  constituted  double  jeopardy. 

On  February  1,  1972,  the  defendant,  represented  by  Saul 
Perdomo,  agreed  to  a  pretrial  conference.   Mr.  Perdomo  objected 
to  a  co-defendant's  motion  that  the  case  be  continued,  stating: 
"If  I  may  for  professional  reasons  I  would  like  to  terminate  the 
case  today,  if  possible."   After  the  conference,  defendant's 
attorney  stated  that  defendant  wished  to  enter  a  plea  of  guilty 
to  the  charge  and  "throw  himself  on  the  mercy  of  the  Court."   The 
plea  was  accepted  and  judgment  entered  on  the  finding  of  guilty. 


♦Justice  Sullivan  did  not  participate. 
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At  the  change  of  plea  hearing  Inspector  John  Buzinski  of 
the  Chicago  Police  Department  testified  as  to  the  facts  of  the 
case:   On  September  9,  1971,  he  was  assigned  to  investigate  the 
kidnapping  of  Robert  J.  Colwell.   During  the  course  of  this 
investigation  Colwell  related  to  him  that  on  September  1,    1971, 
he  was  at  5300  north  at  the  lakefront  leaving  the  beach  area 
when  two  unknown  males  approached  him  and  put  something  into 
his  side  which  he  believed  to  be  a  gun,  told  him  to  walk  to  a 
car,  blindfolded  him  and  left.   He  was  taken  to  the  apartment 
of  Barbara  Hendricks  and  defendant  where  he  was  questioned  about 
$250,000  of  hallucinogenic  pills.   He  was  beaten  and  tortured  at 
the  apartment.   Later  that  evening  he  was  taken  to  a  wooded  area 
and  beaten  again.   Subsequently  he  was  taken  to  a  garage,  put 
into  another  car,  handcuffed  to  the  car  and  forced  to  spend  the 
evening  in  the  garage.   The  next  day  he  was  driven  around  the 
city,  taken  to  another  wooded  area  and  beaten,  and  later  that 
evening  (September  8)  taken  back  to  the  apartment  where  he  was 
again  beaten  and  tortured.   He  was  taken  out  of  the  apartment 
still  later  that  night  and  handcuffed  to  a  bench  in  a  garage 
until  the  next  morning  when  he  made  his  escape.   The  victim 
picked  a  photo  of  defendant  out  of  several  shown  to  him  as  one 
of  the  people  who  approached  him  at  the  beach.   Conversation 
with  Donna  and  Judy  Hendricks  revealed  that  they  had  listened 
to  a  tape  recording  of  the  incidents  that  occurred  in  the  apartment 

of  defendant  and  Barbara  Hendricks  during  the  time  of  the  kidnapping, 

Robert  Colwell  testified:   He  had  been  blindfolded  when 
abducted  and  therefore  could  not  say  what  injuries  each  of  his 
kidnappers  inflicted  upon  him.   However,  he  was  certain  that 
defendant  was  present  when  he  was  beaten  because  he  recognized 
his  voice.   He  had  met  defendant  once  before.   Defendant  told 
him  to  keep  his  head  down  when  he  was  first  kidnapped.   He  turned 
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around,  saw  defendant's  face  and  recognized  him.   At  one  point 
he  was  burned  with  cigarettes  and  cigarette  fluid.   Hone  of  his 
abductors  left  the  scene  while  this  was  being  done. 

Other  witnesses  were  present  in  court  and  prepared  to  testify, 
one  of  whom  had  taken  the  license  number  of  the  kidnapper's  car 
and  was  able  to  identify  defendant. 

The  court  then  accepted  defendant's  plea  of  guilty  to  both 
counts  and  entered  judgment.   The  judge  stated  that  before  pro- 
ceeding with  aggravation  and  mitigation,  he  would  order  a  "thorough 
and  complete  investigation  of  the  background"  of  the  defendants. 

On  February  15,  1972,  Louis  DeLeonardis  appeared  for  defendant 

stating  that  Mr.  Perdomo  was  in  Florida  and  asked  for  a  continuance 

on  the  ground  that  he  knew  very  little  about  the  defendant  or  his 

family,  which  request  was  denied.   Mr.  DeLeonardis  was  given  a  copy 

of  the  pre-sentence  report  and  the  matter  was  continued  until  2:30 

over  DeLeonardis'  objection.   As  to  the  reasons  for  denying  the 

continuance,  the  judge  stated: 

"All  right.   This  matter  will  be  continued 
to  this  afternoon  somewhere  in  the  neighborhood 
of  2:00  to  2:30,  as  soon  as  we  finish  these 
other  matters.   I'm  sorry.   Do  not  ask  for  any 
continuances,  because  I  will  not  grant  it.   It 
was  specially  set  for  sentencing.   And  I  am  not 
going  to  ask  twenty  people  to  come  back  at 
another  time  because  one  man  apparently  has  some 
other  matters.   And  I  am  terribly  sorry.   But 
you  can  use  my  phone.   You  can  call  long  distance. 
And  you  can  tell  them  that  I  am  holding  you  here 
or  whatever  reason  you  say.   And  I  will  verify  it." 

At  2:30  in  the  afternoon  of  February  15,  19  72,  when  court 

reconvened,  the  judge  granted  defendant's  motion  to  strike  the 

last  page  of  the  pre-sentence  report,  "the  FBI  sheet,"  on  the 

ground  that  arrests  as  opposed  to  convictions  were  improper 

matters  to  be  considered  in  aggravation,  which  motion  was 

granted,  the  court  commenting: 

"Let  the  record  show  that  I  have  not  read 
the  arrest  record  of  Mr.  Valadez.   Counsel, 
what  I  know  about  Mr.  Valadez,  I  can't  dismiss 
from  my  mind. 
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"MR.  DE  LEONAFIDIS:   Certainly  not,  your 
Honor,  but  I  know  that  to  the  best  of  your 
ability,  you  will  nonetheless  be  fair." 

In  aggravation  the  State  reviewed  the  facts  of  the  case  and 
noted  defendant's  three  prior  felony  convictions  and  that  he  was 
currently  on  probation.   Robert  Colv;ell  was  then  sv/orn  and,  over 
objection  of  defendant,  the  tapes  on  which  an  audio  record  of 
some  of  the  batteries  inflicted  on  Colwell  were  made  were  played. 

In  mitigation  defense  counsel  noted  that  defendant  volun- 
tarily admitted  his  guilt  and  pointing  to  the  "brutality"  of  the 
case  suggested  psychological  examination  and  treatment  as  an 
alternative  to  incarceration. 

Defendant  then  addressed  the  court  and  admitted  he  did  most 
of  the  talking  on  the  tapes.   He  claimed,  however,  that  at  "vital 
points"  someone  else's  voice  v;as  on  the  tape.   Arguing  that  "my 
record  doesn't  have  any  violence  at  all  in  it,"  he  elicited  the 
remark  from  the  judge  that,  "I  know  a  '  snov;  job'  when  I'm  getting 
it."   The  judge  stated  that-  "this  whole  incident"  indicated 
defendant  was  a  "007,"  a  "James  Bond,"  and  concluded,  "I  blame 
you  for  being  the  number  one  director  of  this  whole  business. 
You  are  the  active  participant.   The  rest  were  passive  participants." 
Opinion 

Defendant  first  argues  that  certain  remarks  of  the  trial 
judge  indicate  he  was  prejudiced  against  him.   After  ordering  the 
deletion  of  defendant's  arrest  record  from  the  pre-sentence  report, 
the  judge  commented:   "What  I  know  about  Mr.  Valadez,  I  can't  dis- 
miss from  my  mind."   However,  by  granting  the  motion  and  by 
subsequent  remarks  in  the  record,  the  judge  made  it  clear  that  he 
based  his  sentencing  upon  defendant's  three  prior  felony  convic- 
tions and  on  his  role  as  leader  of  the  group  that  carried  out  the 
kidnapping  and  aggravated  battery  in  question.   The  court's  comment 
on  defendant's  explanation  of  his  part  in  the  affair  as  a  "snow  job" 
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is  proper  comment  by  the  judge  about  v/hether  he  felt  the  defendant 
was  telling  the  truth.   People  v.  Carroll,  76  111.  7^pp.  2d  9,  221 
N,E.2d  528,  cited  by  defendant,  is  distinguishable  in  that  the 
judge  called  a  certain  v/itness  called  by  defendant  "a  liar"  and 
indicated  the  sentence  v/as  based  upon  his  finding  that  that  v/it- 
ness was  "a  liar."   Here  the  judge  sentenced  the  defendant  based 
on  his  prior  record  and  on  the  facts  of  the  crime. 

Defendant  argues  that  the  court's  denial  of  his  motion  for 
continuance  contributed  to  the  excessiveness  of  the  sentence.   It 
should  be  pointed  out  that  the  attorney  v/ho  failed  to  appear  at 
the  hearing  in  aggravation  and  mitigation  had  resisted  a  continu- 
ance on  February  1,  1972,  "for  professional  reasons,"   Defendant's 
counsel  had  two  weeks  to  prepare  for  the  hearing  in  aggravation 
and  mitigation,  and  the  attorney  v/ho  did  appear  had  all  morning 
and  part  of  the  afternoon  to  read  the  pre-sentence  report  and 
prepare  his  arguments.   The  granting  of  a  continuance  is  a  natter 
within  the  discretion  of  the  trial  court,  and  before  a  judgment 
of  conviction  v;ill  be  reversed  because  of  the  denial  of  such  a 
motion,  it  must  appear  that  the  refusal  "in  some  manner  embarrassed 
the  accused  in  preparing  his  defense  and  prejudiced  his  rights." 
(People  V.  Solomon,  24  111.  2d  586,  589-590,  182  N.E.2d  736.)   No 
showing  of  abuse  of  discretion  has  been  made  under  the  facts  in 
this  case. 

Defendant  next  argues  that  the  tape  recording  made  by  defend- 
ants during  which  they  "interrogated"  the  victim  was  improperly 
admitted  and  was  prejudical.   In  People  v.  Ardella,  49  111.  2d  517, 
276  N.E.2d  302,  the  defendant,  accused  of  driving  while  under  the 
influence  of  intoxicating  liquor,  argued  that  it  was  error  to  admit 
into  evidence  an  audio-video  tape  made  at  the  police  station  shortly 
after  his  arrest,  since  he  had  not  consented  to  being  filmed  nor 
warned  the  tape  would  be  used  against  him.   The  court  found  a  waiver 
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of  defendant's  rights  since  the  tape  showed  the  defendant 
received  the  Miranda  warnings.   In  the  case  at  bar  the  defendant 
consented  and,  in  fact,  made  the  recordings  himself  and  gave  them 
to  a  girl  friend.   Under  these  circumstances  the  tape  was  properly 
admitted  into  evidence  at  the  hearing  in  aggravation  and  mitigation. 

Defendant  next  argues  that  his  sentence  of  five  to  ten  years 
was  excessive  compared  with  the  five  years  probation  imposed  on  his 
co-defendants.   It  should  be  noted,  however,  that  (1)  defendant  was 
25  years  of  age;  none  of  his  co-defendants  was  older  than  20;  (2) 
defendant  had  three  prior  felony  convictions;  his  co-defendants 
were  all  first  offenders;  (3)  defendant  was  currently  on  probation; 
and  (4)  the  judge  found  defendant  to  be  the  leader  of  the  kidnap- 
pers.  Given  the  "brutality"  involved  in  this  case,  as  defense 
counsel  himself  characterized  it,  the  sentences  which  were  well 
within  the  statutory  limits  were  not  excessive. 

Defendant  finally  contends  that  the  aggravated  battery  did 
not  constitute  a  separate  offense  and  that  consequently  it  was 
error  for  the  court  below  to  enter  judgment  against  defendant  on 
this  charge.   We  agree.   The  statute  applying  to  aggravated  kid- 
napping states  in  pertinent  part  that  a  kidnapper  is  guilty  of 
this  offense  where  he  "inflicts  great  bodily  harm  or  commits 
another  felony  upon  his  victim."   (111.  Rev.  Stat.  1969,  ch.  38, 
par.  10-2(a)(3).)   Clearly,  the  aggravated  battery  is  an  element 
of  the  aggravated  kidnapping  charge,  and  a  separate  conviction 
for  it  cannot  stand. 

Defendant's  conviction  and  sentence  for  aggravated  kidnap- 
ping are  affirmed.   His  conviction  for  aggravated  battery  is 
reversed. 


AFFIRMED    IN    PART; 
REVERSED    IN    PART. 


Abstract  only. 


^^^•i.eo 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

LARRY   BROIVN, 

Defendant-Appellant. 


CIRCUIT  COURT 
COOK  COUNTY. 


HONOPJ\BLE 
ARTHUR  DUNNE, 
PRESIDING. 


Mr.  JUSTICE  HALLETT  delivered  the  opinion  of  the  court: 

The  defendant  pleaded  not  guilty  to  a  charge  of  armed 
robbery,  was  tried  and  found  guilty  by  a  jury  and  was  sentenced 
to  from  two  to  five  years  in  the  Illinois  State  Penitentiary. 

In  defendant's  opening  brief  on  this  appeal,  the  issues 
are  stated  as  follows: 


I. 

"Whether  the  trial  court  committed  prejudicial 
error  in  overruling  defendant's  Petition  to  Suppress 
Identification? 

II. 

"VJhether  the  trial  court  committed  prejudicial 
error  in  allowing  the  State  to  introduce  evidence 
relating  to  an  alleged  'unrelated'  act  allegedly 
committed  by  the  defendant,  Larry  Brown?" 

We  find  these  and  other  contentions  to  be  without  merit  and 
affirm  the  judgment. 

On  June  18,  1970,  Attorney  Lewis  Levin,  returning  from 
lunch  to  his  office  building  located  at  134  North  LaSalle  Street, 
Chicago,  entered  an  elevator,  which  was  functioning  in  a  normal 
manner,  and  pushed  the  button  for  his  floor.   With  Mr.  Levin  in 
the  elevator  was  an  employee  of  a  messenger  service,  Mr.  Shafton. 
The  car  stopped  at  the  second  floor  and  two  men  entered  and  pulled 
revolvers,  pointing  them  at  the  occupants.   Their  faces  were  not 
covered  in  any  m.anner,  and  they  conversed  with  the  victims,  who 
offered  no  resistance.   After  the  robbery,  the  robbers  exited 
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at  the  second  floor,  and  Mr.  Levin  proceeded  to  his  office,  where 
he  immediately  notified  the  building  management  and  the  police. 
Within  ten  minutes,  a  police  officer  arrived  at  the  scene,  obtained 
a  description  of  the  assailants  from  Mr.  Levin  and  sent  a  "flash 
message"  to  other  units  in  the  district  describing  the  robbers 
as  two  male  negroes,  one  with  a  blue-gray  knit  shirt  and  the 
other  with  a  gray  shirt.   Within  minutes  Police  Officers  Young 
and  Faulkner,  in  their  squad  car,  then  at  Lake  and  Wells  Streets, 
proceeded  to  Clark  and  Randolph  Streets,  some  tv;o  blocks  east 
of  said  building,  where  they  observed  two  men  who  fitted  Levin's 
description,  in  an  automobile  proceeding  south  on  Clark  Street. 
One  of  the  men  got  out  of  the  car,  and  the  other  continued  in  a 
circular  route  through  the  Loop  for  about  six  blocks,  follov/ed 
by  the  officers.   The  officers  finally  arrested  the  defendant  in 
that  automobile,  when  it  returned  to  Clark  and  Washington  Streets. 
Immediately  after  the  arrest,  the  defendant  was  taken  to  Mr.  Levin's 
office  building,  where  Mr.  Levin  viewed  the  suspect,  who  was 
seated  in  a  room  with  two  black  policemen  in  civilian  clothes. 
Mr.  Levin  identified  him,  but  later,  when  shown  the  other  occupant 
of  the  car,  exonerated  the  companion. 

On  the  evening  of  the  robbery  both  men  were  included  in 
a  line-up  at  police  headquarters,  at  which  the  defendant's  attorney 
was  present,  and  again  Mr.  Levin  identified  the  defendant  and 
exonerated  his  companion. 

On  January  13,  1971,  the  defendant  filed  a  motion  to 
suppress  the  identification  testimony  of  any  witness,  claiming 
that  the  procedure  used  violated  the  defendant's  constitutional 
rights  in  being  suggestive  and  because  he  had  not  been  advised 
of  his  right  to  have  an  attorney  present.   The  motion  to  suppress 
was  denied.   At  the  defendant's  jury  trial,  he  took  the  stand 
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and  denied  that  he  had  robbed  I'ir.    Levin  and  that  he  had  ever  been 
in  the  office  building  in  question,  or  any  others  in  the  area, 
specifically  including  one  nearby  at  180  V7est  V/ashington  Street. 
The  State  then  introduced,  on  rebuttal,  the  testimony  of  an 
attorney,  Leonard  Amari,  who  testified  that  he  had  seen  the 
defendant  in  the  building  at  180  VJest  Washington  Street  on  May  28, 
1970,  three  weeks  before  the  incident  here  involved.   Mr.  /unari 
gave  no  further  testimony.   The  jury  found  the  defendant  guilty 
as  charged,  and  this  appeal  followed. 

I. 
As  above  indicated,  the  first  issue  stated  in  the  defendant's 
opening  brief,  is: 

"Whether  the  trial  court  committed  prejudicial 
error  in  overruling  defendant's  Petition  to  Suppress 
Identification?" 

Prior  to  the  trial,  the  defendant  filed  a  v;ritten  motion 
to  suppress  the  identification  testimony  of  "any  witness"  because 
"the  confrontation  violated  the  Constitutional  Rights  of  defendant, 
in  that: 


"1.  The  identification  by  the  identification  v;itness 
was  induced  by  the  actions  of  the  police.   The  manner  in 
which  the  police  acted  directly  caused  the  identification 
witness  to  point  out  the  defendant,  in  violation  of  his 
Constitutional  Rights  under  the  Fifth  and  Fourteenth 
Amendments  of  the  Constitution  of  the  United  States. 

"2.  Defendant  was  not  advised  of  his  right  to  have 
counsel  present  with  him  at  the  time  of  the  police  con- 
frontation in  violation  of  his  Constitutional  Rights  under 
the  Sixth  Amendment  of  the  Constitution  of  the  United  States." 


At  the  hearing  on  this  motion,  the  following  colloquy 
occurred  between  Assistant  State's  Attorney  Bolon  and  defendant's 
attorney,  Thomas  J.  Farrell: 

"MR.  BOLON:  I  would  like  one  point  clarified  before 
proceeding  and  that  is  by  the  nature  of  counsel's  notion. 
As  I  understand  it,  he  can  correct  me  if  I  am  mistaken, 
that  this  protects  only  the  lineup — strike  that — only  the 
identification  procedure  in  and  of  itself.   In  other  words, 
he  is  not  attacking  the  probable  cause  for  the  arrest  of 
the  defendant,  is  that  correct? 
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"MR.  FARRELL:   Not  in  this  motion." 

The  petition  and  counsel's  arguments  were  confined  to  the 
question  of  the  suggestiveness  and  exigent  circumstances  surrounding 
the  on~the-scene  confrontation  and  the  subsequent  line-up.   The 
trial  judge's  attention  therefore  neither  considered  nor  passed 
upon  the  question  of  probable  cause  for  the  arrest. 

In  the  argument  portion  of  his  brief,  however,  the  defendant's 
counsel  completely  abandons  the  said  contention  so  made  in  the 
court  below  and  devotes  his  entire  argument  to  the  citation  and 
argument  of  cases  dealing  only  with  probable  cause  for  an  arrest 
without  a  warrant.   But  no  challenge  of  the  arrest  for  lack  of 
probable  cause  was  ever  made  below,  orally  or  in  writing,  and  it 
is  too  late  to  raise  it  now  for  the  first  time  on  this  appeal. 
See  People  v.  Harris.  33  111.  2d  389,  390-391,  211  N.E.  2d  693; 
People  V.  Moore.  43  111.  2d  102,  106,  251  N.E.  2d  181;  People 
v.  Nilsson,  44  111.  2d  244,  246-247,  255  N.E.  2d  432;Iteople  v. 
Burroughs ,  10  111.  App.  3rd  477,  478,  294  N.E.  2d  325;  and 
People  V.  Browder.  13  m.  App.  3d  198,  N.E. . 

Even  had  the  issue  of  probable  cause  been  timely  raised, 
it  would  have  been  without  merit. 

The  defendant's  arrest  apparently  was  based  on  five  factors. 
First  was  the  description  given  by  the  victim  that  one  of  the  robbers 
was  a  "male  Negro,  approximately  19  to  20  years  old,  with  a  short 
Afro  style  haircut,  light  complexion,  wearing  a  blue  (knit)  shirt." 
Second,  he  was  discovered  two  blocks  from  the  scene  five  minutes 
after  the  crime  occurred.   Third,  when  the  defendant  was  first 
spotted  by  the  officers  he  was  in  an  autom.obile  with  another  person 
who  seemed  to  fit  the  description  of  the  second  robber.   Fourth, 
after  the  officers  spotted  the  two  suspects  and  the  latter  recog- 
nized the  police  car,  one  of  the  suspects  got  out  of  the  car  while 
the  other  (defendant  Brown)  drove  around  in  a  circle  while  the 


-4- 


57594 


officers  followed.   Fifth,  the  defendant  Brown  then  returned 

to  the  spot  near  the  scene  of  the  robbery  v/here  the  other  suspect 

had  gotten  out  of  the  car.   He  was  then  arrested. 

In  our  opinion  the  above  furnished  probable  cause  for  an 
arrest  without  a  warrant.   In  fact,  the  arresting  officers  in 
People  V.  McCrinunon,  37  111.  2d  40,  43,  44,  224  N.E.  2d  822; 
People  V.  James,  4  111.  App.  3d  1042,  1050,  282  N.E.  2d  760;  and 
People  V.  Payne,  6  111.  App.  3d  378,  380,  286  N.E.  2d  35;  each 
had  less  to  go  on  than  did  the  officers  in  the  case  now  before  us. 

Moreover,  even  if  the  arrest  had  been  illegal,  it  would  not 
necessarily  follow  that  the  identification  evidence  was  inadmiss- 
ible.  See  People  v.  Pettis.  12  111.  App.  3d  123,  298  N.E.  2d  372. 

Furthermore,  the  defendant's  other  contention  in  the  trial 
court  (which  is  not  argued  here  and  is  probably  thereby  waived) 
that  the  trial  court  erred  in  denying  the  defendant's  petition  to 
suppress  the  identification  is  likewise  without  merit. 

The  line-up  was  conducted  the  evening  of  the  offense  and 
consisted  of  six  male  Negroes  and  three  female  Negroes.   Nothing 
was  said  by  the  police  to  suggest  the  identification  of  the  defend- 
ant and  his  attorney  was  present.   The  line-up  was  proper.   See 
People  V.  Dismuke,  3  111.  App.  3d  553,  557-558,  278  N.E.  2d  152. 

There  had  also  been  a  showup  at  the  robbery  scene,  about 
half  an  hour  after  the  offense.   The  defendant  was  arrested  about 
two  blocks  from  the  scene  and  taken  immediately  to  the  building 
where  it  occurred  and  placed  in  the  manager's  office,  with  the 
other  male  negroes  who  were  plain  clothes  policemen.   Mr.  Levin 
viewed  them  and  said,  "That  is  the  fellow." 

Such  an  immediate  on-the-scene  confrontation  is  proper 
and  to  be  encouraged  because,  if  the  police  have  a  person  who  is 
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not  the  person  involved,  he  can  be  released  forthwith  and  the 
search  resumed  v/hile  the  trail  is  fresh.   See  People  v.  Hudson, 
46  111.  2d  177,  263  N.E.  2d  473,  People  v.  Rey,  51  111.  2d  262, 
281  N.E.  2d  638;  and  People  v.  Elan,  50  111.  2d  214,  278  li.E. 
2d  76. 

Further,  since  Mr.  Levin  viewed  the  robbers  during  the 
offense  in  the  elevator  in  good  light,  from  a  foot  or  so  away 
and  the  robbers  wore  no  masks,  he  was  positive  in  his  pre-trial 
identification,  thus  furnishing  sufficient  independent  origin  for 
his  identification  (People  v.  Stringer,  52  111.  2d  564,  568, 
289  N.E.  2d  631)  and  there  was  therefore  no  "very  substantial 
likelihood  of  irreparable  misidentif ication. "   See  Neil  v.  Biggors 
(1972),  409  U.S.  188,  93  S.Ct.  375,  34  L.Ed.  2d  401. 

II. 

This  brings  us  to  the  last  issue  raised  by  the  defendant: 

"Whether  the  trial  court  committed  prejudicial  error 
in  allowing  the  State  to  introduce  evidence  relating  to 
an  alleged  'unrelated'  act  allegedly  committed  by  the 
defendant,  Larry  Brown." 

Under  this  point  the  defendant  argues  that  the  trial  court 
committed  reversible  error  by  permitting  an  attorney,  Leonard 
Amari,  to  testify,  on  rebuttal  by  the  State  over  objection,  (after 
the  defendant  had  taken  the  stand  and  testified  that,  although 
he  was  in  a  car  in  the  Loop  with  his  uncle  on  the  day  of  the 
robbery,  he  did  not  rob  Mr.  Levin  and  had  never  been  in  that  office 
building  or  in  the  nearby  building  at  180  West  Washington  Street, 
in  his  life),  that  he  saw  the  defendant  in  the  latter  building  on 
May  28,  1970,  three  weeks  before  this  robbery. 

It  should  be  noted  that  the  testimony  of  the  rebuttal  witness 
Amari  did  not  in  any  way  indicate  how  or  why  the  defendant,  con- 
trary to  his  own  testimony,  was  in  the  building  at  180  West 
Washington  Street  on  May  28,  1970,  three  weeks  before  the  date  of 
the  incident  here  involved  and  such  rebuttal  testimony  did  not 
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in  itself  tend  to  show  that  the  defendant  v;as  guilty  of  another 
separate  crime. 

We  therefore  conclude  that  this  contention  is  without  merit 
and  affizTti  the  judgment. 

Judgment  affirmed. 
Goldberg  and  Egan,  JJ.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs. 

RICHARD  DAVID  SCOTT, 

Defendant-Appellant. 

PER  CURIAM:* 


APPEAL  FROM  THE 
CIRCUIT  COURT 
OF  COOK  COUMTY. 


HONORABLE 

JOHN   J.    CROV/LEY, 

PRESIDING. 


^BST 


Richard  David  Scott  (hereinafter  "defendant")  appeals 
from  a  judgment  entered  after  a  bench  trial  finding  him  guilty 
of  the  offense  of  battery  in  violation  of  section  12-3  of  the 
Criminal  Code  and  sentencing  him  to  a  term  of  six  months  at 
the  Illinois  State  Farm.   111.  Rev.  Stat.  1971,  ch .  38,  par. 
12-3. 

The  public  defender  of  Cook  County,  appointed  as  de- 
fendant's counsel  on  appeal,  has  filed  in  this  court  a  motion 
supported  by  a  brief  pursuant  to  Anders  v.  California,  386 
U.S.  738,  for  leave  to  withdraw  as  appellate  counsel  on  the 
ground  that  the  appeal  is  without  merit.   Advanced  in  the  sup- 
porting brief  as  issues  which  could  be  raised  on  the  appeal  but 
which,  counsel  concludes  in  final  analysis,  are  without  merit, 
are  (1)  whether  defendant's  identification  should  have  been  sup- 
pressed, and  (2)  whether  defendant  was  proved  guilty  beyond  a 
reasonable  doubt.   Defendant  was  forv/arded  copies  of  the  motion 
and  brief  and  was  allowed  additional  time  within  which  to  file 
any  points  he  desired  in  support  of  the  appeal;  defendant  has  not 
responded. 

At  the  hearing  on  the  motion  to  suppress  the  identifica- 
tion, police  officer  Grailic  testified  that,  about  four  minutes 
after  he  had  contact  with  the  complaining  witness  on  an  elevated 
tram  platform  in  Chicago  and  with  eyewitnesses  who  described 
the  assailant,  he  observed  defendant  enter  a  tavern  about  one- 
quarter  of  a  city  block  away;  the  officer  immediately  himself 
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entered  the  tavern  and  found  defendant  hiding  under  a  stair^/ell 
in  the  washroom  of  the  tavern,  where  defendant  was  then  placed 
under  arrest.   Defendant  was  taken  to  a  waiting  police  car  where 
he  was  placed  in  the  rear  seat  and  was  promptly  identified  by 
the  complaining  witness  as  the  assailant.   The  motion  to  suppress 
the  identification  was  denied. 

Irving  Raymond  testified  for  the  State  at  trial  that, 
while  he  was  seated  on  an  elevated  train  on  October  22,  1972, 
defendant,  who  had  been  standing  nearby,  asked  him  for  a  cigarette. 
The  witness  stated  that  he  had  none,  to  v/hich  defendant  replied 
that  he  "had  better  come  up  with  one."   The  witness  testified  that 
he  made  no  response;  that  he  moved  in  his  seat;  that  defendant 
kicked  him;  that  he  fell  to  the  floor;  and  that  defendant  both 
struck  and  kicked  him  in  the  face.   The  witness  (who  was  37  years 
of  age,  weighed  140  pounds,  and  stood  five  feet  -  six  inches  tall) 
spent  five  days  in  the  hospital  on  account  of  the  injuries  re- 
ceived, which  were  a  concussion,  a  broken  jaw,  and  the  loss  of  all 
his  teeth.   After  the  altercation,  the  witness  was  placed  in  a 
police  car  from  which  position  he  identified  defendant  a  few  minutes 
later  as  his  assailant.   The  witness  did  not  knov/  defendant  prior 
to  the  day  in  question,  did  not  jump  up  or  push  defendant  when  the 
latter  asked  for  a  cigarette,  and  had  had  nothing  intoxicating  to 
drink  immediately  prior  to  the  altercation. 

Officer  Grailic  testified  that  he  received  a  radio  com- 
munication of  a  battery  in  progress  on  an  elevated  train;  that 
he  received  a  description  of  the  assailant  from  bystanders  on  the 
platform  where  the  train  had  stopped;  that  he  observed  a  person 
matching  that  description  enter  a  tavern  on  the  street  about  one- 
quarter  of  a  city  block  away  from  the  elevated  station;  and  that 
he  apprehended  defendant  under  a  stairwell  in  the  tavern's  wash- 
room, where  defendant  was  then  placed  under  arrest.   Defendant  was 
advised  of  his  constitutional  rights,  stated  that  he  understood 
those  rights,  and  later  commented  to  the  officer  that  he  knew  who 
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the  complaining  witness  v;as ,  that  he  had  struck  and  kicked  the 
latter,  and  that  he  would  have  killed  the  latter  on  the  train, 
had  he  had  more  time. 

Defendant  testified  in  his  own  behalf  and  stated  that 
after  he  had  asked  the  complaining  v/itness  for  a  cigarette  and 
the  latter  had  said  that  he  had  none,  the  latter  became  abusive 
and  pushed  at  defendant.   Defendant  testified  that  he  pushed 
back  at  the  complaining  witness,  that  the  latter  stood  and 
swung  at  defendant,  and  that  defendant  then  kicked  the  com- 
plaining witness  in  the  stomach.   Defendant  testified  that  he 
did  not  kick  the  complaining  witness  in  the  head;  that  he  merely 
pushed  the  latter  in  the  forehead  with  the  palm  of  his  hand;  and 
that  defendant  helped  the  complaining  witness  up  v;hen  the  latter 
fell  to  the  floor.   Defendant  weighed  19  5  pounds  and  stood  six 
feet  -  two  inches  tall.   He  also  testified  that  the  complaining 
witness  seemed  intoxicated  at  the  time. 

The  foregoing  summary  of  the  evidence  adduced  at  the 
trial  and  at  the  hearing  on  the  motion  to  suppress  clearly  in- 
dicates that  neither  point  raised  by  appellate  counsel  in  his 
supporting  brief  could  support  an  appeal  in  this  case.   As  to 
the  identification  issue,  defendant  was  apprehended  within  minutes 
of  the  offense  and  only  a  short  distance  away,  and  was  identified 
immediately  thereafter  by  the  victim  of  the  beating.   This  con- 
stituted an  on-the-scene  identification  which  has  been  upheld  by 
the  courts.   People  v.  Bgzzelle,  130  Ill.App.2d  131,  264  N.E.2d 
457. 

As  to  the  issue  of  reasonable  doubt,  the  victim  and  de- 
fendant related  conflicting  versions  of  the  confrontation.   The 
credibility  of  their  testimony  was  for  resolution  by  the  trier 
of  fact,  especially  in  light  of  the  other  evidence  in  the  case, 
such  as  the  extent  of  the  victim's  injuries,  the  relative  sizes 
of  the  two  men,  and  the  like.   The  account  of  the  occurrence  re- 
lated by  the  complaining  witness,  which  account  the  trier  of  fact 
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obviously  chose  to  believe,  is  not  unbelievable  nor  is  it  so 
unsatisfactory  as  to  raise  a  reasonable  doubt  of  defendant's 
guilt.   People  v.  Novotny,  41  111. 2d  401,  411-412,  244  U.E. 
2d  182. 

Upon  independent  review  of  the  record  in  the  instant 
case,  as  required  of  this  court  by  the  Anders  decision,  one 
matter  has  been  found  v;hich  could  be  raised  on  this  appeal  but 
which  again,  in  final  analysis,  will  not  support  a  plausible 
appeal:   Whether  the  facts  adduced  at  trial  support  the  complaint 
filed  herein. 

The  complaint  recites  that  the  victim  of  the  battery 
was  one  "Irvin  L.  Raney",  whereas  the  evidence  adduced  at  trial 
reveals  that  the  victim  of  the  battery  was  one  "Irving  Raymond." 
The  complaint  was  signed  "Irving  Raney."   Under  the  circum- 
stances, this  discrepancy  is  not  fatal  to  the  State's  case;  in- 
volved is  a  situation  calling  for  application  of  the  doctrine  of 
idem  sonans.   The  pronounciation  of  the  two  names  results  in 
practically  identical  sounds  and  it  is  reasonable  to  conclude 
that  the  court  reporter  mistook  the  former  for  the  latter  when 
testified  to  at  trial.   (See  People  v.  Lomax ,  126  Ill.App.2d  156, 

164-165,  262  N.E.2d  63;  People  v.  Clark,  Ill.App.3d  , 

N.E.2d  (First  Dist.,  #58453,  September  13,  1973).)   It  further 

does  not  appear  that  defendant  was  in  any  manner  prejudiced  by 
this  variance,  nor  was  the  variance  objected  to  at  trial;  he 
admitted  the  confrontation  with  the  complaining  witness  and  even 
testified  that  he  helped  the  latter  to  his  feet  from  the  train 
floor.   If  defendant  were  to  raise  this  claim  on  appeal  at  this 
late  date  and  under  these  circumstances,  the  claim  would  be 
frivolous. 

No  further  matter  has  been  found  upon  independent  review 
of  the  instant  record  which  could  support  an  appeal  in  this  case. 
We  conclude  that  the  appeal  is  frivolous  and  wholly  without  merit. 
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For  these  reasons,  the  motion  of  the  public  defender 
of  Cook  County  for  leave  to  v/ithdrav;  as  appellate  counsel  is 
allowed  and  the  judgment  of  the  circuit  court  of  Cook  County  is 
affirmed. 


MOTION  ALL0V7ED; 
JUDGMENT  AFFIW.1ED, 


*   SECOND  DIVISION,  FIRST  DISTRICT. 
LEIGHTON,  J.,  did  not  participate. 
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No.  58723 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Respondent-Appellee, 

vs. 
ROBERT   riERRIWEATIIER, 

Petitioner- Appellant. 
PER  CURIAl-1: 

On  June  7,  1971,  Robert  Merriweather ,  hereinafter 
called  petitioner,  was  found  guilty  after  a  jury  trial  of  the 
offense  of  armed  robbery  and  sentenced  to  not  less  than  tv/o 
years  nor  more  than  ten  years  in  the  penitentiary.   Petitioner 
appealed  and  on  June  27,  1973,  this  court  affirmed  the  judg- 
ment of  conviction  (People  v.  Merriweather,  12  Ill.App.3d  493, 

N.E.2d ).   On  March  17,  1972,  V7hile  his  appeal  was 

pending,  petitioner  filed  a  pro  se  petition  pursuant  to  the 
Post-Conviction  Hearing  Act  (111 .Rev. Stat.  1971,  ch.38,  par. 
122-1  et  seq) .   On  September  19,  1972,  court-appointed  counsel 
filed  an  amendment  to  the  petition  alleging  that  the  petitionex' 
was  not  effectively  apprised  of  his  constitutional  right  to 
remain  silent  because  he  v/as  under  the  influence  of  narcotics 
at  the  time  of  his  arrest  and  v;as  "so  high  on  drugs"  that  he 
could  not  understand  or  comprehend  whatever  was  said  to  him  at 
that  time;  and  that  he  was  further  denied  his  constitutional 
right  to  a  fair  trial  in  that  he  was  denied  the  full  benefit  ol" 
the  Fifth  Amendment  privilege  against  self-incrimination,  which 
forbids  any  comment  by  the  prosecutor  "on  defendant's  not  testi- 
fying on  his  own  behalf."   On  December  5,  1972,  the  amended 
post-conviction  petition  was  dismissed  without  any  evidentiars' 
hearing.   Petitioner  appeals  from  tliat  dismissal. 

The  Public  Defender  was  appointed  to  represent  the 
petitioner  on  this  appeal  and  he  has  filed  a  m.otion  to  withdraw 
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under  Anders  v.  California,  386  U.S. 738,  18  L.Ed. 2d  493,  87 
S.Ct.  1396,  supported  by  a  brief,  on  the  grounds  that  an 
appeal  from  the  denial  of  the  amended  post-conviction  petition 
would  be  without  merit  and  could  not  possibly  be  successful. 
On  August  3,  1973,  a  copy  of  the  motion  and  brief  of  the  Public 
Defender  was  mailed  to  the  petitioner,  who  was  afforded  time 
within  which  to  file  any  points  he  desired  in  support  of  the 
appeal.   The  petitioner  has  not  responded. 

A  proceeding  under  the  Post-Conviction  Hearing  Act 
is  a  new  proceeding  for  the  purpose  of  inquiring  into  the  con- 
stitutional phases  of  the  original  conviction  which  have  not 
already  been  adjudicated.   (People  v.  Derenqowski,  44  111. 2d 
476,  256  N.E.2d  455).   Where  an  allegation  has  previously  been 
considered  and  rejected  by  the  court,  any  reconsideration  of 
the  same  allegation  in  a  post-conviction  proceeding  is  barred 
by  the  doctrine  of  res  judicata.  People  v.  Weaver,  4  5  111. 2d 
136,  256  N.E.2d  816;  People  v.  Walker,  6  Ill.App.3d  909,  286 
N.E.2d  812;  People  v.  Westbrook,  5  Ill.App.3d  970,  284  N.E.2d 
695. 

Petitioner  contends  that  he  was  denied  his  constitu- 
tional right  to  a  fair  trial  because  the  prosecutor  commented 
"on  defendant's  not  testifying  on  his  own  behalf."  However, 
this  point  was  raised  and  rejected  in  the  petitioner's  direct 

appeal  (People  v.  Merriweather,  12  Ill.App.3d  493, N.E.2d 

)  and,  therefore, the  issue  cannot  again  be  raised  in  the 

amended  post-conviction  petition. 

The  petitioner  further  alleged  that  he  was  an  admitted 
narcotics  addict  and  was  "so  high  on  drugs"  when  he  was  arrested 
that  he  could  not  understand  and  comprehend  whatever  was  said  to 
him  at  the  time  and,  therefore,  there  was  a  violation  of  his 


-  2  - 


■  I -'    '-.o    ;•::  ■:ir^:ja   rvJ:    t 


bA    ..       .. 


:\^-^:i    nv  :  1l;»~/ ^  ,"^ ''-:ie-:"'-"'    :-■;- 


■  ^C 


■d 


■A  f)5.<;  ,<5v^ 


i-    ■    '':/ 


■  O       L'..  V 


..■.;ry|.' 


-•  ■:,;.■ 


.'J  .  „ 
V  ;  a   oa' 


;.;,  no'* 

:     i 


.J  IwH'-f 


58723 
privilege  against  self-incrimination  (Miranda  v.  Arizona, 
384  U.S.  436,  86  S.Ct.  1602,  16  L.Ed. 2d  694).   At  the 
hearing  on  the  post-conviction  petition,  counsel  for  the 
petitioner  stated: 

"The  defendant  admitted  that  he  v;as 
under  the  influence  of  drugs  at  the  tine 
he  was  arrested  and  allegedly  informed  of 
his  rights." 

Counsel  further  stated: 

"MR.  BLACKSTONE:   Let  me  just  clarify 
-     my  position  with  a  short  statement. 

THE  COURT:   All  right. 

•■"''  "         MR.  BLACKSTONE:   When  I  said  the  issue     '^ 
- ;  ::■      ^^^   "°^  raised  from  the  record,  I'm  talking 
about  the  issue  contained  in  paragraph  9  of 
„. ;  .,  ,     .  the  amended  petition. 

^^   ,.^    ^_      THE  COURT:   Yes.   I  have  it  now. 

.   ,^         MR.  BLACKSTONE:   At  the  time  the  petitioner 

was  arrested,  he  was  under  the  influence  of  drugs. 
,  ,.*_        I'm  saying  that  that  is  not  an  effective 
appraisal  of  his  constitutional  rights." 

The  contention  is  based  upon  a  letter  which  counsel 

received  from  the  defendant,  dated  July  20,  1972,  which  stated 

in  part  as  follows: 

"When  I  was  arrested,  I  was  interrogated 
while  I  was  on  drugs; 

"I  was  so  high  on  drugs  it  would  have 
been  too  difficult  for  them  to  have  informed 
me  of  ray  rights. 

"After  I  was  interrogated  I  was  taken 
to  the  station  to  be  finger-printed  and 
have  (sic.)  a  picture  taken,  then  I  was 
taken  to  the  hospital  and  treated  for  drugs." 

This  is  the  only  reference  in  the  record  that  the 
petitioner's  Miranda  rights  were  allegedly  violated.   The  fore- 
going, together  with  the  statement  of  counsel  at  the  post-con- 
viction hearing  that  "the  defendant  admitted  he  was  under  the 
influence  of  drugs  at  the  time  he  was  arrested  and  allegedly 
informed  of  his  rights",  clearly  shows  that  the  questioning  of 
the  defendant  was  "on-the-scene  questioning"  and,  therefore. 
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not  subject  to  the  Miranda  decision.   Miranda  v.  Arizona, 
384  U.S. 436,  86  S.Ct.  1602,  16  L.Ed. 2d  694;  People  v.  Helm, 
10lll.App.3d  643,  292  N.E.2d  78. 

Furthermore,  even  if  it  is  assumed  that  the  peti- 
tioner was  not  effectively  apprised   of  his  constitutional 
rights  after  arrest  but  before  interrogation,  there  is 
nothing  in  the  record  to  show  that  the  petitioner  v/as  harmed 
thereby.   Neither  the  record  nor  the  statement  of  facts  on 
direct  appeal  (People  v.  Merriv/eather ,  12  Ill.App.3d  493, 
N.E.2d  )  discloses  that  the  petitioner  made  a  writ- 
ten statement,  which  was  introduced  into  evidence  at  the  ori- 
ginal trial.   Further,  even  if  the  petitioner  v;as  under  the 
influence  of  narcotics  to  the  extent  that  he  could  not  under- 
stand and  comprehend  what  was  said  to  him,  and  even  if  his 
Miranda  rights  were  technically  violated,  said  violation  re- 
sulted in  harmless  error.   The  record  fails  to  disclose  that 
the  petitioner  was  harmed  or  prejudiced  by  the  alleged  viola- 
tion and,  therefore,  "a  failure  to  comply  fully  with  Miranda 
can  be  classified  as  harmless  error."   People  v.  Kaprelian,  6 
Ill.App.3d  1066,  286  M.E.2d  613,  Petition  for  Leave  to  Appeal 
denied,  52  111. 2d  59  8,  certiorari  to  the  United  States  Supreme 
Court  denied  May  29,  1973  (U.S.L.W.,  Vol.41,  p. 3624). 

We  have  examined  the  record  and  concur  in  the  opinion 
of  the  Public  Defender  that  the  argument  thus  raised  is  not 
arguable  on  its  merits  and  is  wholly  frivolous.   Our  inspection 
of  the  record  does  not  disclose  any  additional  possible  grounds 
for  an  appeal  which  are  not  also  frivolous. 

For  the  foregoing  reasons,  the  motion  of  the  Public 

Defender  of  Cook  County  to  withdraw  as  counsel  on  appeal  is 

allowed  and  the  judgment  of  the  circuit  court  of  Cook  County, 

dismissing  the  petition,  is  affirmed. 

Motion  allov.'ed; 
Judgment  affirmed. 

Third  Division. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex  rel.  GEORGE  FOX, 

Relator-Appellant , 

vs. 

JOHN  J.  Tv;OMEY,  Vv'arden ,  Illinois 
State  Penitentiary,  Joliet, 
Illinois  Branch, 

Respondent-Appellee . 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


510N0PABLE 
JOSEPH  A.  POWER, 
PRESIDING. 


PER  CURIAM  (FIRST  DISTRICT,  FIFTH  DIVISION*) : 

The  relator-defendant ,  George  Fox  (hereinafter  "defendant"), 
appeals  the  dismissal  of  his  petition  for  a  v/rit  of  habeas 
corpus . 

Defendant  was  originally  charged  by  indictment  with  the 
crime  of  murder.   After  a  bench  trial  he  was  convicted  of  the 
offense  of  involuntary  manslaughter  and  was  sentenced  to  a  terrr. 
of  eight  to  ten  years.   Defendant  appealed  and  on  May  10, 
1971,  another  Division  of  this  court  affirmed  the  judgment  of 
conviction.   People  v.  Fox,  133  Ill.App.2d  89,  272  N.E.2d  765. 

On  May  17,  1972,  defendant  filed  a  pro  se  petition  for  a 
writ  of  habeas  corpus,  alleging  that  the  court  was  without  juris- 
diction to  convict  him  of  involuntary  manslaughter  since  he  was 
indicted  on  the  crime  of  murder  and  was  therefore  not  charged 
with  the  crime  of  involuntary  manslaughter.   The  Public  Defender 
was  appointed  to  represent  defendant  in  the  habeas  corpus  proceed- 
ing.  Upon  motion  of  the  State,  defendant's  petition  was  dismissed 
without  an  evidentiary  hearing. 

Defendant  wished  to  appeal  and  the  Public  Defender  was  ap- 
pointed to  represent  him,  but  after  examining  the  case,  the  Public 
Defender  has  filed  his  petition  in  this  court  for  leave  to  withdraw 
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however,  is  a  lesser  included  offense  in  the  crime  of  murder. 
People  V.  Bembroy,  4  Ill.App.3d  522,  281  N.E.2d  389.   V/here 
a  defendant  is  charged  v/ith  murder  and  there  is  sufficient 
evidence  adduced  at  trial  which,  if  believed  by  the  jury, 
would  establish  his  guilt  of  manslaughter  only,  a  conviction 
on  the  lesser  included  offense  is  proper.   People  v.  Latimer, 
35  111. 2d  178,  220  N.E.2d  314.   On  defendant's  direct  appeal 
this  court  specifically  found  that  the  evidence  did  justify 
defendant's  conviction  on  the  crime  of  involuntary  manslaughter. 
People  v.  Fox,  133  Ill.App.2d  89,  272  N.E.2d  765.   Defendant's 
habeas  corpus  petition,  therefore,  does  not  properly  relate  to 
the  jurisdiction  of  the  trial  court  or  to  matters  occurring 
since  his  detention  which  would  entitle  him  to  release  under 
the  statute  relied  on.  '  .        '    ' 

Although  not  raised  by  the  parties,  we  take  notice  of 
the  doctrine  announced  in  the  recent  case  of  People  ex  rel . 
Palmer  v.  Twoney ,  53  111. 2d  479,  292  N.E.2d  379.   There, 
defendant  appealed  the  dismissal  of  his  pro  se  petition  for  a 
writ  of  habeas  corpus.   The  Supreme  Court  noted  that  the  same 
lack  of  legal  knowledge  which  may  cause  a  prisoner  to  draft  an 
inadequate  post-conviction  petition  may  also  result  in  his 
selecting  the  wrong  remedy  to  attack  his  conviction  collaterally. 
The  court  held  that  consistent  vv'ith  the  intent  of  the  Post- 
Conviction  Hearing  Act,  as  expressed  in  People  v.  Slaughter, 
39  111. 2d  278,  235  N.E.2d  566,  a  salutary  result  would  be 
achieved  if  the  trial  court,  upon  finding  that  a  pro  se  petition, 
however  labeled  and  however  inartfully  drawn,  alleged  violations 
of  a  petitioner's  rights  cognizable  in  post-convicticn  proceedings, 
were  thereafter  to  treat  the  petition  for  all  purposes  as  a  post- 
conviction petition.   In  the  case  at  bar,  defendant's  allegation 
does  not  demonstrate  a  deprivation  of  constitutional  rights 
cognizable  under  the  Post-Conviction  Hearing  A.ct.   Therefore, 
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as  appellate  counsel.   Pursuant  to  the  requirements  set 
out  in  Anders  v.  California,  38G  U.S.  738,  87  fj .  Ct.  1396, 
a  brief  in  support  of  his  petition  has  also  been  filed. 
That  brief  concludes  that  an  appeal  in  this  case  v/ould  be 
wholly  frivolous  and  without  merit.   A  copy  of  the  motion 
and  brief  were  mailed  to  defendant  on  June  20,  1973.   He  was 
informed  that  he  had  until  September  3,  1973,  to  file  any 
additional  points  he  might  choose  in  support  of  his  appeal. 
He  has  not  responded. 

As  pointed  out  in  counsel's  petition  and  brief,  the  only 
available  grounds  for  relief  under  our  habeas  corpus  statute 
are  lack  of  jurisdiction  in  the  court  which  entered  the  judg- 
ment of  conviction,  or  some  happening  since  the  defendant's  de- 
tention that  would  entitle  him  to  release.   People  ex  rel. 
Jefferson  v.  Brantley,  44  111. 2d  31,  253  N.E.2d  378,  cert,  denied 
400  U.S.  834  .  - • 

In  People  ex  rel.  Skinner  v.  Randolph,  35  111. 2d  589,  221 

N.E.2d  279,  the  court  set  forth  when  habeas  corpus  may  be  used: 

Due  to  limitations  imposed  by  the  legis- 
lature in  the  Habeas  Corpus  Act,  particularly 
section  22,  (111 . Rev. Stat .  1965,  chap.  65,  par. 
22,)  it  has  long  been  held  in  this  State  that 
a  court  has  jurisdiction  in  a  habeas  corpus 
proceeding  to  direct  a  release  from  custody 
only  v^7here  the  original  proceeding  or  juagment 
of  conviction  was  void  or  where  something  has 
happened  since  the  detention  for  rendition  of 
the  judgment  to  entitle  a  prisoner  to  his 
release. 

Our  review  of  the  record  in  the  case  at  bar  discloses  that 

the  trial  court  did  not  err  in  dismissing  defendant's  petition. 

Defendant's  only  allegation  in  his  pro  se  petition  fcr  a  writ  of 

habeas  corpus  was  that  the  court  was  without  jurisdiction  to 

convict  him  of  involuntary  manslaughter  because  the  indictm>ent 

charged  him  only  with  murder  and  not  with  involuntary  manslaughter, 

and  that  he  had  a  constitutional  right  to  be  specifically  indicted 

for  the  offense  of  which  he  was  convicted.   Involuntary  manslaughter, 
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as  appellate  counsel.   Pursuant  to  the  requirements  set 
out  in  Anders  v.  California,  38G  U.S.  738,  87  G.  Ct.  1396, 
a  brief  in  support  of  his  petition  has  also  been  filed. 
That  brief  concludes  that  an  appeal  in  this  case  would  be 
wholly  frivolous  and  v/ithout  merit.   A  copy  of  the  motion 
and  brief  were  mailed  to  defendant  on  June  20,  1973.   He  v/as 
informed  that  he  had  until  September  3,  1973,  to  file  any 
additional  points  he  might  choose  in  support  of  his  appeal. 
He  has  not  responded. 

As  pointed  out  in  counsel's  petition  and  brief,  the  only 
available  grounds  for  relief  under  our  habeas  corpus  statute 
are  lack  of  jurisdiction  in  the  court  which  entered  the  judg- 
ment of  conviction,  or  some  happening  since  the  defendant's  de- 
tention that  would  entitle  him  to  release.   People  ex  rel. 
Jefferson  v.  Brantley,  44  111. 2d  31,  253  N.E.2d  378,  cert,  denied 
400  U.S.  834 .  I  .    • 

In  People  ex  rel.  Skinner  v.  Randolph,  35  111. 2d  589,  221 

N.E.2d  279,  the  court  set  forth  when  habeas  corpus  may  be  used: 

Due  to  limitations  imposed  by  the  legis- 
lature in  the  Habeas  Corpus  Act,  particularly 
section  22,  (111 . Rev. Stat .  1965,  chap.  65,  par. 
22,)  it  has  long  been  held  in  this  State  that 
a  court  has  jurisdiction  in  a  habeas  corpus 
proceeding  to  direct  a  release  from  custody 
only  where  the  original  proceeding  or  judgment 
of  conviction  was  void  or  where  something  has 
happened  since  the  detention  for  rendition  of 
the  judgment  to  entitle  a  prisoner  to  his 
release . 

Our  reviev;  of  the  record  in  the  case  at  bar  discloses  that 

the  trial  court  did  not  err  in  dismissing  defendant's  petition. 

Defendant's  only  allegation  in  his  pro  se  petition  for  a  writ  of 

habeas  corpus  was  that  the  court  was  without  jurisdiction  to 

convict  him  of  involuntary  manslaughter  because  the  indictment 

charged  him  only  with  murder  and  not  with  involuntary  manslaughter, 

and  that  he  had  a  constitutional  right  to  be  specifically  indictee 

for  the  offense  of  which  he  v.'as  convicted.   Involuntary  m.anslaughter , 
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the  trial  court  did  not  err  in  failing  to  treat  the  pro  sc 
petition  for  a  writ  of  habeas  corpus  in  this  case  as  having 
been  filed  under  the  Post-Conviction  Hearing  Act. 

After  a  full  examination  of  all  of  the  proceedings  in 
accordance  with  the  dictates  of  Anders ,  we  concur  in  the  opinion 
of  the  Public  Defender  that  the  point  thus  raised  is  not  arguable 
on  its  merits  and  that  this  appeal  is  v/holly  frivolous.   Nor  does 
our  examination  of  the  record  disclose  any  additional  possible 
grounds  for  an  appeal  v/hich  are  not  also  frivolous. 

The  Public  Defender  is  therefore  granted  leave  to  v/ithdraw 
and  the  judgment  of  the  circuit  court  is  affirmed. 


f   - 1- 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintif f-Appolloe , 
vs . 

JOEL  VILFRIN, 

Defendant-Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 
r^RVIN  E.  ASPEN, 
PPJCSIUING. 


MR.  JUSTICE  ENGLISH  delivered  the  opinion  of  the  court: 

After  a  bench  trial,  defendant  was  convicted  of  the  robbery 
of  Barbara  Felt,  in  violation  of  section  18  of  the  Criminal  Code. 
111. Rev. Stat.  1971,  ch.  38,  par.  18-1.   On  Septeir±)er  28,  1972, 
defendant  v;as  sentenced  to  five  years'  probation  on  condition 
that  the  first  year  be  served  under  the  House  of  Correction 
Work  Release   Program.   On  October  24,  1972,  defendant  v/as 
ordered  removed  from  the  V7ork  Release  Program,  and  the  five-year 
period  of  probation  was  permitted  to  stand  with  im.prisonirent 
during  the  first  year.   This  change  appears  to  have  been  made 
upon  the  basis  of  statements  by  jail  personnel  that  defendant 
had  on  two  occasions  not  returned  on  the  same  day  of  his  release 
for  work,  and  had  been  four  to  six  hours  late  in  arriving  at  the 
jail  on  nine  occasions. 

By  the  terms  of  the  Notice  of  Appeal,  and  within  the  confines 
of  appellant's  brief,  defendant's  so]e  contention  on  appeal  is 
that  his  identification  by  a  single  witness  was  insufficient 
to  prove  his  guilt  beyond  a  reasonable  doubt. 

Detective  Michael  Gillespi  of  the  Evanston  Police  Department 
testified:   On  January  16,  1972,  he  responded  to  an  assignment 
concerning  a  robbery  at  1929  A  Sherman  Avenue  in  Evanston.   At 
that  time,  he  spoke  with  Mrs.  Felt  and  cne  week  later  received 
a  phone  call  from  her  that  she  had  seen  the  offender.   He  picked 
up  Mrs.  Felt  at  her  residence  and  they  proceeded  to  the  Dominick's 
Food  Store,  three  blocks  away,  and  he  instructed  Mrs.  Felt  to  enter 
the  store  and  soe  if  she  could  observe  the  offender  while  he 
waited  at  the  store's  entrance.   She  entered  the  store,  then 
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stopped  and  looked  at  defendant.   V/hen  Mrs.  Felt  returned  to 
the  store  entrance  where  Officer  Gillespi  and  his  partner  were 
waiting,  a  distance  of  about  15  yards,  defendant,  who  was  working 
as  a  packer  at  a  check-out  stand,  observed  Mrs.  Felt  talking  to 
them;  defendant  turned,  leaving  the  package  on  the  counter,  and 
walked  at  a  fast  pace  to  the  back  of  the  store.   The  v/itness 
apprehended  defendant  as  he  was  going  through  the  door  to  the 
storage  room,  arrested  him,  and  advised  him.  of  his  constitutional 
rights.   Defendant  responded  that  he  was  going  on  a  break.   The 
physical  description  that  Mrs.  Felt  had  given  of  her  attacker 
was  a  Negro  male,  muscular  build,  approximately  age  25,  5 '9"  tall. 
She  had  further  described  him  as  having  smooth  face  and  hands, 
medium  accent  like  a  British  accent,  wearing  a  beige  coat  and  a 
blue  sweater  with  a  hood.   She  did  not  indicate  anything  about 
the  offender  having  scars  or  gold  fillings  in  his  tv.'o  front  teeth, 
but  did  say  that  he  could  have  been  younger  than  25  years,  around 
school  age.   She  v;as  shown  about  1000  pictures  in  the  police  files 
and  pictures  of  all  black  males  attending  Northwestern  University, 
but  she  identified  none  of  them.  ■  •  . 

In  the  course  of  his  investigation,  he  found  that  defendant's 
time  card  indicated  he  had  punched  in  for  work  at  11:00  A.M.  on 
January  16  ,  1972.  .,■;,. 

Barbara  Felt  testified:   On  January  16,  1972,  at  approximately 
10:30  in  the  morning,  she  was  leaving  her  apartment  to  go  to  her 
car.   She  walked  across  the  street  in  between  two  houses  to  the 
back  of  the  yard  where  the  car  was  parked,  and  as  she  was  approach- 
ing her  car,  she  saw  defendant  out  of  the  corner  of  her  eye  walking 
toward  her  as  she  was  getting  into  the  car.   As  she  put  the  key  in 
the  ignition,  defendant  pushed  her  across  the  front  seat;  she  tried 
to  let  herself  out  the  passenger  side,  but  defendant  grabbed  her 
and  held  her  and  closed  the  door.   Ke  asked  for  some  money  and 
she  gave  him  her  wallet.   Ke  took  the  money  out  (ten  to  fifteen 
dollars)  and  threw  the  wallet  to  the  ground.   She  asked  him  for 
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some  of  her  identification  and  he  gave  her  this,  but  kept  the 
wallet.   He  said  she  must  have  some  more  money  and  told  her  to 
take  her  shoes  off,  but  she  said  she  had  no  money  in  her  shoes 
and  he  then  told  her  to  get  in  the  back  seat.   When  she  pro- 
tested, he  hoisted  her  over  and  threw  her  into  the  back  seat, 
jumped  into  the  back  seat  on  top  of  her  and  kissed  her  a  couple 
of  times  and  told  her  not  to  tell  what  had  happened  and  pushed 
her  onto  the  floor  and  left.   The  lighting  conditions  were  bright, 
it  was  daylight,  she  had  on  her  contact  lenses  so  she  had  20-20 
vision.   Defendant's  voice  was  unusual,  he  spoke  "with  a  kind 
of  British  accent,  in  a  very,  sort  of  dignified  v/ay."   On 
January  22,  1972,  she  saw  defendant  lining  up  carts  at  the 
Dominick's  Food  Store  in  Evanston.   She  went  home  and  telephoned 
the  police  and  returned  and  identified  defendant,  who  was  then 
arrested.   On  that  day  she  positively  identified  defendant, 
remembered  his  voice  from  the  attack,  and  brought  charges  against 
him.   She  did  not  see  a  weapon,  but  at  one  point  he  said  that 
he  had  a  gun  and  at  another  time  said  he  had  a  knife.   On  cross- 
examination,  she  testified  that  defendant  was  wearing  jeans  and 
a  navy  jacket  and  a  beige  windbreaker  over  it,  was  about  5 '9", 
medium  build,  with  no  unusual  facial  characteristics.   He  had  no 
hat;  she  thought  he  had  gloves  as  he  approached  her,  but  in  the 
car  he  didn't  have  gloves  on.   She  didn't  notice  any  gold  fillings 
in  his  two  front  teeth.   She  looked  at  some  student  photographs 
at  the  Evanston  Police  Station  and  indicated  several  photographs 
familiar  in  nature  to  what  the  defendant  looked  like,  but  did  not 
make  a  positive  identification.   However,  she  positively  identi- 
fied him  in  court,  testifying:   "There  is  no  doubt  that  this  is 
the  man  who  attacked  me."   On  further  examination  she  repeated  the 
identification. 

It  was  stipulated  that  the  defendant  was  19  years  of  age. 
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Defendant  testified:   On  January  16,  1972,  he  arrived 
at  the  Davis  Street  station  in  Evanston  around  10:05.   Three 
blocks  from  the  station  is  the  Dominick's  Food  Store  where  he 
worked.   He  was  due  to  start  v/ork  at  11:00  in  the  morning 
and  finish  at  5:00,  but  that  day  he  arrived  at  the  store  at 
10  or  15  minutes  after  10:00.   He  was  wearing  a  blue  ski  jacket, 
blue  slack  pants,  a  white  shirt  and  a  ski  hat  on  his  head.   He 
also  wore  gloves  and  had  a  lunch  bag  in  his  hand.   He  never 
saw  Mrs.  Felt  before  the  day  he  was  arrested.   He  is  originally 
from  Haiti,  speaks  French  fluently  and  has  a  French  accent. 
He  has  a  scar  on  his  nose  that  he  has  had  since  he  was  seven 
years  old. 

In  finding  the  defendant  guilty,  the  court  remarked  that 
although  he  was  only  18  at  the  time  the  offense  was  corrjnitted, 
he  could  very  well  be  mistaken  for  someone  who  v/as  25  years  of 
age;  that  defendant  does  have  two  teeth  that  are  capped  on  the 
bottom  in  gold,  but  they  are  not  completely  cold  and  are  not 
visible  unless  defendant  opens  his  mouth  fully;  and  that  although 
the  accent  is  "a  Haitish  accent,"  it  might  very  well  be  char- 
acterized as  British. 

The  identification  here  v/as  very  positive.   The  lighting 
conditions  were  bright  and  the  witness  had  five  minutes  to  observe 
defendant.   She  immediately  recognized  him  when  she  saw  him  in 
the  store  a  week  later  and  she  also  recognized  his  voice  after  he 
spoke.   Her  testimony  was  essentially  unimpeached.   The  testimony 
of  a  single  eyewitness,  if  positive  and  credible,  is  sufficient 
to  convict.   People  v.  Brinkley,  33  111. 2d  403,  211  N.E.2c  730. 

The  trial  judge  indicated  that  defendant  oculd  be  m.istaken 
for  an  older  person  (which  would  explain  her  description  of  him 
as  older) .   The  trial  judge  also  remarked  that  the  gold  fillings 
were  not  so  obvious,  and  therefore  would  not  necessarily  have 
been  included  in  a  description  of  him..   The  judge  also  stated  that 
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while  defendant's  accent  v/as  "Haitian,"  it  could  be  mistaken 
for  a  "British"  accent.   Moreover,  there  v/as  evidence  v/hich, 
if  believed,  showed  that  the  defendant  attempted  to  flee  v/hen 
he  realized  that  the  complainant  v/as  identifying  him  to  the 
police  officers. 

The  judgment  of  the  circuit  court  is  affirm.ed. 

AFFIRMED. 


LORENZ  and  SULLIVAN,  J J . ,  concur. 
(Publish  abstract  only.) 


1;  :  ■ 


;  r; 


<  .. 


;^  /^^  '-.     r> 


-  5  - 


tf 


(  .  Y  r  no 


a-A.   '. 


59237 


^5 


PEOPLE  OF  THE  STATE  OF  ILLIUOIS, 
Respondent-Appellee , 
vs . 
CLIFTON  FERGUSON, 

Petitioner-Appellant . 


APPEAL    FROM   THE 
CIRCUIT    COURT   OF 
COOK    COUIvlTY. 


HONORABLE 
ARTHUR  DUNNE, 
PRESIDING. 


PER  CURIAM  (FIRST  DISTRICT,  FIFTH  DIVISION  ): 

This  appeal  is  from  an  order  denying  a  post-conviction 
petition. 

Clifton  Ferguson,  petitioner,  had  been  charged  by  indict- 
ment with  the  crime  of  rape,  in  vioJation  of  section  11-1  of 
the  Criminal  Code  (111 . Rev. Stat .  1971,  ch.  38,  par.  11-1). 
On  September  22,  1972,  he  had  entered  a  plea  of  guilty  and 
was  sentenced  to  a  term  of  four  years  to  four  years  and  one 
day.   Petitioner  did  not  appeal  that  conviction. 

On  Noveml^er  22,  1972,  petitioner  filed  the  instant  post- 
conviction petition  alleging  that  he  was  denied  effective 
assistance  of  counsel  because  his  attorney  represented  both 
himself  and  a  co-defendant,  and  that  his  plea  of  guilty  v.'as 
involuntary  in  that  it  v/as  the  result  of  coercion  by  the 
Assistant  State's  Attorney.   On  April  2,  lf'73,  an  evidentiary 
hearing  was  held.   Anthony  Montemurro  testified  that  he  was 
the  Assistant  State's  Attorney  in  charge  of  petitioner's  case; 
that  petitioner's  counsel  asked  him  to  have  a  conversation 
with  petitioner  and  some  members  of  his  family;  that  at  that 
time  the  witness  indicated  that  after  a  trial  he  would  recoiranend 
a  sentence  of  five  to  fifteen  years  in  the  light  of  the  facts 
in  the  case.   He  further  testified  that  he  then  agreed  with 
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the  defense  attorney  that  if  defendant  were  to  enter  a 
plea  of  guilty,  ho  would  recommend  a  sentence  of  four  years 
(the  statutory  minimum)  to  four  years  and  one  day.   Subse- 
quently, defendant  entered  a  plea  of  guilty  and  the  v/itness 
did,  in  fact,  recommend  a  sentence  of  four  years  to  four  years 
and  one  day,  which  was  accepted  and  imposed  by  the  trial 
judge.   After  the  hearing,  petitioner's  post-conviction  peti- 
tion was  denied. 

The  Public  Defender  of  Cook  County  was  appointed  to  rep- 
resent petitioner  on  appeal.   He  has  now  filed  a  motion  for 
leave  to  withdrav;  accompanied  by  a  brief  in  support  thereof 
pursuant  to  Anders  v.  California,  386  U.S.  738.   Copies  of 
the  motion  and  brief  were  mailed  to  the  petitioner  on  Septem- 
ber 11,  1973.   He  was  informed  that  he  had  until  November  15, 
1973,  to  file  any  additional  points  he  might  choose  in  support 
of  his  appeal.   Petitioner  has  responded  by  filing  a  two-page 
document  entitled  "Points  in  Support  of  Appeal." 

The  Public  Defender's  motion  to  withdraw  states  that  after 
reviewing  the  entire  record,  it  was  his  belief  that  the  only 
possible  basis  for  an  appeal  would  be  whether,  after  hearing, 
the  two  points  raised  in  the  post-conviction  petition,  as  set 
forth  above,  had  been  properly  denied. 

As  to  the  point  that  representation  of  bcth  defendants  in 
this  cause  by  the  same  attorney  denied  him  effective  assistance 
of  counsel,  unless  there  is  a  showing  that  a  defendant  was 
prejudiced  by  such  dual  representation,  or  that  a  different 
result  might  have  been  obtained  had  separate  counsel  been 
appointed,  a  court  of  reviev;  will  not  disturb  the  judgment  on 
the  basis  of  conjectural  or  speculative  conflicts  between  the 
interests  of  co-defendants  which  are  envisioned  for  the  first 
time  on  appeal.   People  v.  McCasle ,  35  111. 2d  552,  221  N.E.2d  227; 
People  V.  Somerville,42  111. 2d  1,  245  N.E.2d  461.   In  the  case  at 
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bar,  petitioner  did  not  allege  how  he  v/as  prejudiced  by  joint 
representation  of  both  himself  and  a  co-defendant.   Indeed, 
it  would  be  hard  to  envision  how  such  prejudice  could  have 
existed  since  petitioner's  co-defendant  failed  to  appear 
(his  bond  was  forfeited) ,  and  petitioner  pleaded  guilty 
before  trial.  .rr 

Petitioner's  second  point  v;as  that  his  plea  of  guilty 
was  involuntary  as  it  was  the  result  of  coercion  by  the 
Assistant  State's  Attorney.   In  his  affidavit,  petitioner 
alleged  that  the  Assistant  State's  Attorney  threatened  him 
with  15  years  in  prison  if  he  was  found  guilty  after  a  trial. 
The  testimony  of  the  Assistant  State's  Attorney  at  the  hearing 
on  the  post-conviction  petition  established  that  he  had  talked 
with  petitioner  at  the  latter 's  request.   He  stated  that  after 
a  trial,  he  v/ould  recomniend  a  sentence  of  five  to  fifteen  years, 
but  if  defendant  were  willing  to  enter  a  plea  of  guilty,  he 
would  recommend  the  minimum  sentence  of  four  years  to  four  years 
and  one  day.   The  fact  that  defendant  feared  he  would  receive 
a  more  severe  sentence  after  a  trial  does  not  establish  that 
his  plea  of  guilty  was  involuntary.   People  v.  Stephenson, 
42  111. 2d  185,  246  N.E.2d  268.   Prior  to  his  plea  of  guilty, 
petitioner  was  fully  admonished  as  to  the  consequences  of  his 
plea.   We  find  that  petitioner  was  not  deprived  of  any  constitu- 
tional right  by  any  improper  conduct  on  the  part  of  the  prosecu- 
tion. 

In  his  reply  to  this  court,  petitioner  argues  that  the  evi- 
dence of  his  guilt  was  not  overwhelm.ing  for  the  irrelevant 
reason  that,  according  to  him,  his  brother  (the  m.issing  co- 
defendant)  had  been  "the  main  perpetrator"  of  the  crime.   Peti- 
tioner also  cites  from  the  trial  record  and  argues  that  certain 
dates  in  the  Public  Defender's  brief  are  in  error.   Petitioner's 
argument,  even  if  accepted,  does  not  establish  a  right  to  post- 
conviction relief.   A  plea  of  guilty  voluntarily  entered  pre- 
cludes the  necessity  of  proof.   People  v.  Love,  6  Ill.App.3d  577, 
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286  N.E.2d  355.   Further,  our  review  of  the  record  indi- 
cates that  the  facts  stipulated  to  at  the  time  the  court 
accepted  the  plea  of  guilty,  clearly  established  that  there 
was  a  factual  basis  for  the  plea. 

After  a  full  examination  of  all  the  proceedings  in  accord- 
ance with  the  dictates  of  Anders ,  we  concur  in  the  opinion  of 
the  Public  Defender  that  points  thus  raised  are  not  arguable 
on  their  merits  and  an  appeal  is  v/holly  frivolous.   Nor  have 
we  been  able  to  discover  any  additional  possible  grounds  for 

an  appeal  which  are  not  also  frivolous. 

Therefore,  the  Public  Defender  is  granted  leave  to 
v/ithdraw  as  counsel  for  petitioner  on  appeal  and  the  trial 
court's  order  denying  the  post-conviction  petition  is  affirmed, 


':•■,      ..<.:■      I  ,•       ..  .    MOTION  ALLO\VED. 

JUDGMENT  AFFIFJ'IED. 


(Publish  abstract  only.) 


He.  no  '\r,:*f 


ri,'     .1. 


-    4 


,,;,,.,,       ■     /  7   ■  ,;  ■  ■•ir.r.   -  '  _  I  ,.-;     '^*<:)     pit/ v 


\  J  '■ 


:t  D  ^ "'.  J  r.  p'  ^■.    '''  'i  X  i!  d  u  *! ) 


72-359 


TJNITI'JD  STATES  OF  A!-lERIC7i 


Jtate  of  Illinois    ) 
Appellate  Court      )    ss. 
Second  District      ) 


At  a  session  of  the  Appellate  Court,  begun  and  held 
it  Elgin,  on  the  3rd  day  of  December,  in  the  year  of  our 
[lOrd  one  thousand  nine  hundred  and  seventy-three,  v/ithin  and 
Ecr  the  Second  District  of  Illinois: 

Present  —  Honorable  THOMAS  J.  MOR/vN,  Presiding  Justice 

•   '     Honorable  GLENN  K.  SEIDENFELD,  Justice  -  ' 

■  Honorable  WILLIAM  L.  GUILD,  Justice 
LOREN  J.  STROTZ   ,  Clerk 
JOSEPH  C.  DORING,  Sheriff 

BE  IT  REMEMBERED,  that  afterwards,  to  wit:    On 
December  10,  1973       the  Opinion  of  the  Court  was  filed  in 
ithe  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  viz:       • 
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PUBL.  Ab^7^.  O.NLY 


NO.  72-359 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


LC."Zrl  J.  S;?.CIZ,  C-li  pro  ic.-n 
Ap?3!li:3  Cojrr,  2r.'J  Disrnt.- 


THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff, 

V. 

RAMON  M.  RODRIQUEZ  AND  ROBERTO 
MEDINA, 

Defendants . 


Appeal  from  the  18th 
Judicial  Circuit 

Hon.  L.  L.  Rechenmacher 
Judge  presiding 


MR.  PRESIDING  JUSTICE  WILLIAM  L.  GUILD  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  by  the  State  of  Illinois  from  an  order  of 
the  trial  court  suppressing  the  evidence. 

The  defendants  herein  have  failed  to  file  a  brief  or  other 
pleading  in  support  of  their  position  which  leaves  the  decision 
of  whether  to  reverse  pro  fonna  or  to  consider  the  appeal  on  its 
merits  to  the  sound  discretion  of  the  reviewing  court.  (See  People 
v.  Marro  (1972),  4  111.  App.  3d  197,  280  N.E.2d  560,  and  cases 
cited  therein.)  We  believe  the  issue  herein  presented  is  of 
sufficient  importance  to  consider  the  case  on  the  merits. 

At  the  hearing  on  defendant's  motion  to  suppress,  evidence 
was  presented  that  on  the  evening  of  June  2nd,  1972,  the  two 
defendants  herein  were  parked  in  a  no  parking  zone  in  the  Cakbrook 
Shopping  Center.   The  Oakbrook  police  asked  the  defendants  to  move 
their  car  which  they  did.   The  police  became  suspicious  and  placed 
the  car  under  surveillance.   Shortly  thereafter,  a  woman  went  to 
the  car  carrying  a  Sears  shopping  bag  which  she  placed  in  the  rear 
of  the  car  and  then  returned  to  the  shopping  mall.   Defendant 
Medina  then  left  the  vehicle  and  also  went  into  the  mall.   A  few 
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moments  later  Rodriquez  alone  drove  the  car  out  of  the 
parking  area  onto  the  highway  where  he  was  stopped  by 
the  police  for  having  loud  mufflers. 

Officer  Mandel  testified  that  from  outside  the  car 
he  saw,  in  full  view  on  the  floor  in  the  rear  of  the  car, 
a  Sears  shopping  bag  full  of  clothing,  on  top  of  which 
was  what  looked  like  rolled  up  slacks.   The  officer  testi- 
fied as  follows: 

"A   I  asked  Rodriquez,  the  driver,  where 
he  got  that,  and  his  reply  was  that 
they  stole  it. 

Q   What  did  he  say  and  what  did  you  say, 
specifically,  if  you  recall? 

A   I  asked  him  where  he  got  the  shopping 
bag  and  he  says  they  stole  it. 

Q  He  said  he  stole  it? 

A  They  stole  it. 

Q  What  is  the  next  thing  that  you  said 
and  what  is  the  next  thing  that  he 
said? 

A   I  asked  him  where,  where  they  stole 
it,  and  he  says  various  stores,  or 
different  stores." 

A  second  officer  came  upon  the  scene  who  testified  in  part 
as  follows: 


He  (Officer  Mandel)  informed  me  that 
the  subject  did  not  have  a  driver's 
license  and  showed  me  the  shopping 
bags  in  the  rear  of  the  vehicle  and 
said  that  the  subject  said  that  they 
stole  them.'' 


The  defendant  was  then  placed  under  arrest. 
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The  trial  judge  stated  that  the  police  officer  was 
watching  the  car,  became  suspicious,  and  had  a  very  good 
reason  to  be  suspicious.   The  judge  went  on  to  state  that 
■'suspicion  isn't  a  reason  to  search  a  car  and  I  don't 
believe  that  this  was  a  good  search."   However,  the  court 
further  stated  "granted  that  there  was  a  violation  .  .  . 
granted  that  the  man  did  not  have  a  driver's  license,  but 
the  only  reason  to  stop  was  apparently  the  suspicion  of 
theft.   I  am  going  to  suppress  this  evidence."  The  court 
thereupon  entered  the  order  suppressing  the  evidence. 

Additionally,  counsel  for  defendant  Rodriquez,  made 
the  following  statement:   "They  made  the  arrest,  they  made 
the  stop  for  traffic  purposes.   At  that  time  it.  would 
seem  they  had  a  right  to  make  an  arrest,  or  make  a  stop 
for  traffic  purposes.   At  this  time  the  police  officer 
had  no  grounds  to  believe  that  the  parties  had  committed 
theft.   At  least,  I  don't  believe  they  did." 

There  appears  to  be  considerable  confusion  with  regard 
to  the  difference  between  a  "search"  and  discovery  of  an 
item  by  "plain  view"  or  mere  observation. 

In  the  case  before  us  there  was  no  search.   The  officer 
observed  the  items  in  plain  view.   The  exterior  of  a  motor 
vehicle  and  the  open  area  of  the  interior  are  within  the 
plain  view  of  the  casual  or  purposeful  onlooker  and  the 
4th  Amendment  of  the  United  States  Constitution  does  not 
apply  to  such  an  observation. 

In  Harris  v.  United  States  (1968),  390  U.S. 234,  88  S. 
Ct.-  992,  19  L.  Ed  2d  1067  at  1069,  the  Supreme  court  stated: 


L 


* 
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"  ^.  xe  *    It  has  long  been  settled  that 
objects  falling  in  the  plain  view  of  an 
offii  -:•  who  has  a  right  to  be  in  the 
posl'.  on  to  have  that  view  are  Bubject  to 
seizure  and  may  be  introduced  in  evidence." 


See  People  v.  Wright  (1968), 41  111.  2d  170, 242  N.E.2d  180; 
Davis  V.  United  States  (19£^  ), 327  F.  2d  301,  305; 
People  V.  Edmonds  (1969),  109  111.  App.2d  337,  248  N.E.2d  684 
(Abst) ;  People  v.  Pickett  (1968),  39  111.  2d  88,  233  N.E.2d 
560;  People  v.  Belousek  (1969),  110  111.  App.  2d  442,  249 
N.E.2d  693,  697;  People  v.  Ellis  (1969),  113  111.  App.  2d 
155,  251  N.E.2d  767;  and  People  v.  Davis  (1965),  33  111.  2d 
134  at  138,  210  N.E.2d  530. 

It  is  true  that  the  ordinary  non-contraband  article 
or  articles  in  plain  view  are  not  subject  to  seizure  after 
a  valid  traffic  arrest.   In  People  v.  Eastin  (1972),  8  111. 
App.  3d  512,  289  N.E.2d  673,  the  court  stated,  in  discussing 
Coolidge  v.  New  Hampshire  (1971),  403  US  443,  91  S.  Ct .  2022, 
29  L.  Ed  2d  564, that  "plain  view  itself  is  never,  standing 
alone,  enough  to  justify  a  warrantless  seizure.   The 
articles  were  not  contraband  nor  instrumentalities  of  crime. 
The  plain  view  doctrine  only  applies  when  the  evidence 
seized  is  incident  to  the  arrest,  or  is  contraband  and  a 
seizure  incident  to  arrest  must  be  justified  by  the 
circumstances,  such  as  dangers  of  destruction,  or  harm  to 
the  officers  or  the  items  being  known  contraband,  and  the 
officers  are  lawfully  on  the  premises."    The  question 
then  arises  as  to  when  a  non-contraband  article,  observed 
in  plain  view  may  be  seized  by  the  arresting  officer  in  a 
traffic  violation. 

The  trial  court  held  herein  that  "suspicion  isn't  a 
reason  to  search  a  car,  and  I  dont  believe  that  this  was 
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a  good  search."   Inasmuch  as  wo  have  held  that  the  facts 
here  do  not  constitute  a  search,  the  question  remains  as 
to  whether  the  "suspicion"'  of  the  officer  that  the  items 
had  been  shoplifted,  warranted  a  seizure  of  the  same 
after  observing  them  in  "plain  view."   Obviously,  if 
they  had  not  been  seized  at  that  time,  they  would  have 
been  disposed  of  by  the  defendant.   The  officer  testified 
that  he  asked  the  defendant  where  the  slacks  in  the  shopping 
bag  came  from.   The  defendant  replied  "they  stole  them." 
In  addition  to  this,  the  police  officers  had  seen  a  woman 
place  the  bag  in  the  car  in  question. 

The  officer  testified  that  the  shopping  bag  was  unusual 
as  the  clothing  was  rolled  up  right  up  to  the  top  and  that 
through  his  experience  in  dealing  with  shoplifters  that 
they  roll  up  the  clothing.   Further,  upon  the  acknowledged 
valid  traffic  arrest,  it  was  discovered  that  the  car  did 
not  belong  to  the  driver  thereof  and  that  he  had  no  driver's 
license. 

Considering  all  of  these  facts  we  find  that  there  was 
no  search  involved  herein  and  that  the  seizure  of  the  stolen 
items  by  the  officer  was  justified.   The  order  of  the  trial 
court  suppressing  the  evidence  is  reversed. 

REVERSED  and  REMANDED. 

SEIDENFELD  and  MORAN,  Concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

V. 

ROBERT  E.  DA1>IIELS, 

Defendant-Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 
KENNETH  R.  WENDT, 
PRESIDING. 


Mr.  JUSTICE  HALLETT  delivered  the  opinion  of  the  court: 

The  defendant  was  convicted  of  the  crime  of  rape  and  sentenced 
to  from  four  to  twelve  years  in  the  Illinois  State  Penitentiary.   No 
questions  are  raised  with  respect  to  the  sufficiency  of  the  indict- 
ment.  The  facts  which  led  up  to  the  crime  are  not  disputed,  nor  are 
any  issues  raised  with  respect  to  the  sufficiency  of  the  evidence. 
The  three  questions  raised  in  the  appeal  before  us  are:  1)  whether 
the  defendant  knowingly  waived  a  jury  trial;  2)  whether  a  mandatory 
minimum  sentence  of  four  years  in  the  penitentiary  v/ithout  the 
alternative  of  probation  is  excessive  and  contrary  to  the  dictates 
of  Article  I,  Section  11  of  the  Constitution  of  the  State  of  Illinois; 
and  3)  whether  the  provisions  of  the  Juvenile  Court  Act,  (111.  Rev. 
Stat.  1967,  ch.  37,  par.  2),  which  allows  males  of  17  years  of  age 
or  over  to  be  tried  as  adults,  violate  the  Equal  Protection  Clauses 
of  the  State  and  Federal  Constitutions,  as  female  offenders  are 
treated  as  juveniles  until  their  eighteenth  birthday. 

The  defendant  was  convicted  on  March  13,  19  72,  of  the  crime 
of  rape,  after  a  bench  trial.   The  main  evidence  of  the  case 
against  him  v^as  the  testimony  of  the  prosecutrix,  Gloria  Baker. 
Because  no  questions  are  raised  as  to  the  sufficiency  of  the  proof, 
we  will  not  summarize  the  evidence  but  will  turn  immediately  to  the 
first  issue  raised  by  the  defendant,  that  he  did  not  knowingly  and 
understandihgly  waive  a  trial  by  jury.   We  have  exam.ined  the  record 
and  we  find  that  after  the  defendant  had  been  carefully  questioned 
by  the  court  and  stated  that  he  understood  the  significance  of  his 
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waiver,  he  executed  a  jury  waiver  form.   It  is  also  clear  that  he 
had  had  ample  opportunity  to  discuss  his  waiver  with  his  counsel 
prior  to  the  time  of  trial,  and  we  can  find  no  error  in  the  pro- 
cedure as  followed  in  this  case.   As  was  said  by  our  Supreme 
Court  in  People  v.  Steenbergen  (1964),  31  111.  2d  615,  617,  203 
N.E.  2d  404: 

"Defendant  first  argues  that  he  was  denied  his 
constitutional  right  to  a  trial  by  jury.   The  statute 
expressly  provides  that  where  defendant  waives  a  jury 
the  cause  shall  be  heard  and  determined  by  the  court 
without  a  jury,  (111.  Rev.  Stat.  1961,  chap.  38,  par.   -n  .^ 
736,  now  chap.  38,  par.  115-1,)  and  we  have  held  that 
a  defendant  charged  with  a  felony  may  waive  a  trial 
by  jury.   (People  v.  Fisher,  340  111.  250;  People  v. 
Bradley,  7  111. 2d  619.)   A~jury  trial  is  a  right  and 
a  privilege  and  is  not  a  jurisdictional  requirement. 
The  duty  of  the  court  is  to  determine  whether  defendant 
knowingly  and  understandingly  waived  this  right.   Peoole 

V.  Wesley,  30  111. 2d  131;  People  v.  Clark,  30  Ill.Id"'^ 

216;  People  v.  Surgeon,  15  111. 2d  236." 
It. 

This  is  precisely  what  the  court  has  done  in  the  case  before  us, 

when  the  trial  judge  questioned  the  defendant  before  having  him 

execute  the  waiver  form.   From  the  record  it  is  clear  that  the 

defendant  understood  what  he  v;as  doing,  and  there  are  no  grounds 

for  reversal  with  respect  to  this  issue. 

We  now  turn  to  the  second  point  raised  by  the  defendant,  that 
his  sentence  was  excessive  in  that  it  violated  the  standards  set 
forth  under  Section  11,  Article  I  of  the  Illinois  State  Constitution, 
which  reads  in  part:      .,  i  .-:..'   • 

, ,-  .-,  -  ■  -    <.  1.  .  .    . 

"All  penalties  shall  be  determined  both  according 
to  the  seriousness  of  the  offense  and  with  the  objective 
of  restoring  the  offender  to  useful  citizenship." 

This  issue  was  recently  raised  and  decided  in  People  v.  Jones 
(1971),  2  111.  App.  3d,  636,  638-639,  276  N.E.  2q  759,  where  the 
court  said: 

"The  defendant  argues  that  under  the  Model  Penal  Code 
and  the  Model  Sentencing  Act  the  offense  of  rape  is  a 
second  degree  felony  and  should  carry  a  maximum  sentence 
of  ten  years  and  that  the  minimum  sentence  should  not 
exceed  one-third  of  the  maximum  sentence  imposed.   tVhile 
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we  have  no  argument  v/ith  this  proposition,  neither  the 
Model  Penal  Code  nor  the  Model  Sentencing  Act  have  been 
adopted  by  the  legislature,  nor  has  the  Supreme  Court 
of  the  State  of  Illinois  used  either  of  the  vehicles 
as  a  standard  to  be  used  in  criminal  cases.   Rape  is  a 
heinous  crime  and  the  legislature  sav/  fit  to  set  the 
punishment  to  be  meted  out  to  offenders  and  so  long 
as  the  court  stays  v/ithin  the  limits  prescribed  by  the 
act,  the  Appellate  Court  cannot  arbitrarily  change  the 
punishment. "*** 

Since  the  legislature  determined  that  the  crime  of  rape  was 
sufficiently  serious  to  warrant  imprisonment  without  the  immediate 
alternative  of  probation,  we  cannot  say  that  the  sentence  was 
excessive.   The  legislature  was  mindful  of  the  Constitution  when 
the  new  code  was  enacted,  and  we  do  not  see  hov/  the  lack  of 
opportunity  for  probation  violates  the  spirit  of  Section  11.   And 
as  the  sentence  imposed  is  very  near  the  statutory  minimum,  we  do 
not  see  that  the  trial  judge  abused  his  discretion  when  he  imposed 
it.   Therefore  this  contention  must  also  fail. 

We  now  consider  the  third  issue  raised  by  the  defendant — that 
the  provisions  of  the  Juvenile  Court  Act,  which  differentiate 
between  male  and  female,  violate  the  Equal  Protection  Clauses  of 
both  the  State  and  Federal  Constitutions.   Since  the  time  of  the 
defendant's  trial,  the  State  Legislature  has  enacted  P. A.  77-2096, 
(effective  January  1,  1973),  which  abolished  this  distinction,  and 
now  defines  a  minor  as  anyone  under  the  age  of  seventeen  years. 
Also  subsequent  to  the  filing  of  this  appeal,  our  Supreme  Court 
considered  this  problem  in  the  case  of  People  v.  McCalvin,  et  al.. 
No.  44839,  October  Term,  1973,  and  concluded  that  the  same  statute 
here  challenged  did  not  violate  the  Equal  Protection  Clauses  of  the 
State  and  Federal  Constitutions.   Speaking  for  the  court,  Mr.  Justice 
Schaefer  stated: 

"By  the  statute  in  effect  at  the  time  of  these 
offenses,  the  legislature  had  given  the  State's 
Attorney  the  duty  to  decide,  in  the  first  instance, 
whether  or  not  a  minor  believed  to  be  guilty  of  a 
violation  of  the  law  was  to  be  prosecuted  criminally. 
His  decision  was  final  unless,  in  the  case  of  boys 
under  17  and  girls  under  18,  the  juvenile  court 
judge  objected  to  a  criminal  prosecution.   In  the 
event  of  such  an  objection  'the  matter  shall  be 
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referred  to  the  chief  judge  of  the  circuit  for  decision 
and  disposition.'   These  administrative  and  judicial 
decisions  were  not  made  upon  the  basis  of  age  and  sex 
alone.   Many  other  factors  were  taken  into  account,  such 
as  the  nature  of  the  offense  charged,  the  previous  be- 
havior of  the  minor,  the  possibilities  of  rehabilitation 
and,  m  general,  the  best  interests  of  the  minor  and  the 
safety  of  the  public.   Those  considerations,  always  im- 
plicit m  the  statute,  have  now  been  made  explicit   (See 
111.  Rev.  Stat.,  1972  Supp.  ,  ch.  37,  par.  702  —  7.)'  We   ' 
do  not  have  in  this  statutory  scheme,  therefore,  a 
discrimination  based  upon  sex  alone,  as  was  the  case  in 
Reed  V.  Reed  (1971),  404  U.S.  71,  30  L.Ed.  2d  225^92 
S.  Ct.  251,  and  Frontiero  v.  Richardson  (1973)   411 
U.S.  677,  36  L.Ea.  2d    583,  93  S.  Ct.  1764. 

"The  line  that  the  statute  formerly  drew  between 
those  minors  who  were  to  be  prosecuted  criminally  and 
those  who  might  be  retained  within  the  jurisdiction  of 
the  Duvenile  court  cannot,  in  our  opinion,  be  fairly 
described  as  a  'suspect  classification.'   No  evidence 
was  introduced  by  either  defense  or  prosecution  in 
opposition  to  or  in  support  of  the  statutory  classification 
In  the  present  case  it  cannot  be  supposed  that  any  State's 
Attorney,  confronted  with  similar  crimes  of  violence  alleg- 
edly committed  by  17-year-old  girls,  would  have  failed  to 
decide  to  prosecute  criminally,  or  that  any  judge  would 
have  interfered  with  that  decision.   We  therefore  hold  that 
section  2--7  of  the  Juvenile  Court  Act  did  not  violate  the 
equal-protection  clause.   We  adhere  to  the  conclusion  we 
reached  m  People  v.  Pardo  (1970),  47  111. 2d  420,  apoeal 
dismissed  for  want  of  a  substantial  Federal  question",  Pardo 
2179^''°"^^  (1971),  402  U.S.  992,  29  L.Ed.  2d  158,  91  sTTt. 


The  above  opinion  of  the  Supreme  Court  is  determinative  of 

this  issue.   The  judgment  is  therefore  affirmed  in  all  respects. 

.\ '  '  ■•  ^ 

Judgment  affirmed. 

Goldberg  and  Egan,  JJ.,  concur. 

Abstract  only.  •■•■-.  .r 
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PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 


Plaint iff- Appellee, 


vs. 


WALTER  BILES, 


Defendant-Appellant . 


^  "^  r.M 
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APPEAL  FROM 

CIRCUIT  COURT 

COOK  COUNTY 


■J^CAGO   64^  HONORABLE 
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I         •   <^  /Presiding, 
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*PER   CURIAM       (FIRST   DIVISION,     FIRST   DISTRICT) 
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Walter  Biles  was  charged  by  indictment  with  the  crime 
of  murder  in  violation  of  section  9-1  of  the  criminal  Code 
[111.  Rev.  Stat.  1969,  ch.  38,  par.  9-1] .  After  a  jury 
trial  he  was  found  guilty  and  sentenced  to  a  term  of  15  to 
40  years.  On  appeal,  defendant  argues  that  he  was  preju- 
diced by  comments  made  by  the  trial  judge  during  the  testi- 
mony of  Dr.  Jerry  Kearns,  the  coroner's  pathologist. 

John  Hill  testified  that  on  November  19,  1970,  he  re- 
sided at  1425  East  Marquette  Road,  Chicago,  on  the  first 
floor.   In  the  evening  defendant  and  Bessie  Mae  Miller  were 
in  his  apartment.   During  the  course  of  the  evening,  defend- 
ant pulled  a  gun,  and  John  Hill  asked  him  to  lea^'e.   Defend- 
ant put  the  gun  back  into  his  pocket  and  left  with  Mrs. 
Miller.   During  the  evening,  defendant  was  in  a  happy, 
jovial  mood  and  did  not  threaten  anyone  with  the  gun. 

Bessie  Mae  Miller  testified  that  on  November  19,  1970, 
she  was  in  the  apartment  of  John  Hill  with  the  defendant. 
She  was  drinking  and  became  intoxicated.   While  in  Hill's 
apartment,  she  observed  defendant  with  a  gun  in  his  hand. 
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After  leaving  the  apartment  she  "passed  out,"   When  she 
"came  to,"  she  was  on  the  second  floor  of  the  building 
and  was  holding  the  head  of  her  son,  Robert  Lee  Miller, 
in  her  lap. 

Chicago  Police  Officers  Thompson  and  Glover  testified 
that  on  November  19,  1970,  at  approximately  9:30  P.M.,  they 
proceeded  to  1425  East  Marquette  Road,  Chicago.   On  the 
second  floor  of  that  building  they  saw  the  body  of  Robert 
Lee  Miller  lying  in  the  hallway.   They  observed  a  small 
hole  in  his  back  with  blood  stains  around  it.   There  was 
no  weapon  on  his  person. 

Chicago  Police  invesLigators  Harold  Huffman  and  Patrick 
O'Hara  testified  that  they  were  assigned  the  investigation 
of  the  homicide  of  Robert  Lee  Miller.   Pursuant  to  their 
investigation,  they  attempted  to  locate  the  defendant. 
Their  efforts  disclosed  that  he  had  not  reported  for  work 
after  November  19,  1970.   On  November  29,  1970,  defendant 
surrendered  to  the  Joliet  Police  Department. 

Brenda  Miller  testified  that  she  was  the  wife  of  Robert 
Lee  Miller.   On  November  19,  1970,  at  approximately  9:30  P.M., 
she  and  her  husband  were  in  their  apartment  on  the  second 
floor  at  1425  East  Marquette  Road  when  the  doorbell  rang. 
When  they  opened  the  door  they  saw  Robert  Miller's  mother, 
Bessie  Mae  Miller,  and  the  defendant.   Bessie  Mae  Miller  ap- 
peared to  be  intoxicated  and  fell  do\vn  the  stairs.   Robert 
Miller  picked  her  up  and  carried  her  upstairs.   Brenda 
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Miller  heard  the  door  click,  turned  around  and  sav/  defendant 
with  a  gun  in  his  hand.   Defendant  then  shot  Robert  Miller. 
Robert  Miller  fell  to  the  floor  and  defendant  shot  two  more 
times.   Defendant  then  ran  out  of  the  apartment  and  down  to 
the  first  floor.   Brenda  Miller  was  approximately  10  feet 
from  the  defendant  at  the  time  she  observed  him  shoot  her 
husband.   The  next  time  she  saw  her  husband  he  was  dead. 

James  Diggers,  a  Chicago  Police  Mobile  Unit  technician, 
testified  that  on  November  19,  1970,  he  proceeded  to  the  sec- 
ond floor  of  1425  East  Marquette  Road.   He  identified  certain 
photographs  he  had  taken  of  the  scene  and  of  the  wound  in  the 
victim' s  back.  •  ,  >      .   t  .     ;••>.!        i,  . 

Whr>i, 

Dr.  Jerry  Kearns  testified  that  he  is  a  pathologist  for 

the  coroner  of  Cook  County.   He  performed  an  autopsy  on  the 
body  of  Robert  Lee  Miller.   An  examination  revealed  a  bullet 
wound  in  Miller's  back  on  the  left  side  below  the  lower  margin 
of  the  shoulder  blade.   The  bullet  entered  the  chest,  lacerating 
a  lung  and  both  sides  of  the  heart.   Dr.  Kearns  testified  that 
in  his  opinion,  the  cause  of  death  was  a  bullet  wound  of  the 
chest  and  heart.   Dr.  Kearns  also  testified  that  in  his  opin- 
ion, a  man  receiving  the  type  of  injury  Robert  Miller  did  could 

not  have  moved  more  than  a  few  steps  after  being  shot. 

'  ■ .   "I   'i ' 

John  Hill  testified  for  the  defense  that  he  is  the  grand- 
father of  the  deceased.   He  testified  that  the  deceased  had 
stolen  money  and  a  radio  from  him. 

Walter  Biles,  defendant,  testified  that  on  November  19, 
1970,  he  was  visiting  John  Hill  at  1425  East  Marquette  Road, 
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Chicago.   As  he  left  Hill's  apartment  on  the  first  floor  he 
was  struck  from  behind.   He  turned  around  and  fired  his  gun 
twice.   He  than  ran  to  avoid  a  robbery.   He  threw  the  gun 
into  a  garbage  can  after  the  shooting.   He  denied  that  he 
was  ever  on  the  second  floor  of  the  building.   He  testified 
that  after  the  incident  he  did  not  return  to  his  job  but 
went  to  Joliet,  Illinois. 

Defendant's  only  argument  on  appeal  is  that  certain 
comments  made  by  the  trial  judge  concerning  the  State's  ex- 
pert witness.  Dr.  Jerry  Kearns,  were  prejudicial  to  the  de- 
fendant.  Defendant  contends  that  when  Dr.  Kearns  was  called 
to  testify  the  trial  judge  made  three  prejudicial  comments. 
When  Dr.  Kearns  was  initially  called  to  testify  the  trial 
judge  made  the  following  comment: 

"Dr.  Kearns,  Mr.  O'Gara  is  going  to  ask  you  some 
questions.   Please  be  seated.   The  doctor  doesn't 
need  the  microphone.   He  hasn't  used  it  in  forty 
St  '  D'.;  ■  years.   Let's  go."  c- 

*■  h  >^ ,,-.'....-       ■ 

We  find  nothing  improper  about  this  comment  by  the  trial  judge, 

He  did  nothing  more  than  inform  the  bailiff  that  Dr.  Kearns 

did  not  need  a  microphone.   This  comment  was  not  improper  and 

did  not  convey  an  improper  impression  to  the  jury. 

.   ■-  ■?ar6  . 

The  second  comment  by  the  trial  judge  that  defendant 

alleges  prejudiced  him  occurred  when  the  Assistant  State's 

Attorney  started  to  qualify  Dr.  Kearns  as  an  expert.   The 

following  then  occurred: 


"ME.  BARTON  (defense  counsel) :   I  will  stipulate 
to  the  qualifications  of  the  doctor. 
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THE  COURT:   That  will  save  a  half  hour.   Thank 

you  very  much,  Mr.  Barton. 

MR.  O'GARA  (;-.ssistant  State's  Attorney): 
Doctor,  will  you  tell  the  court  and  jury  how  long 
you  have  been  employed  and  occupied  as  pathologist 
for  the  Cook  County  Morgue? 

MR.  BARTON:   We  have  stipulated  to  qualifications, 

THE  COURT:   Well,  the  jury  should  know  that  Dr. 
Kearns  has  been  working  before  all  of  us — before 
all  of  us  were  born,  I  think.   Well,  not  quite,  but 
go  ahead.   How  long  have  you  beer  working,  doctor? 

THE  WITNESS:   Since  1928." 


Defense  counsel  offered  to  stipulate  to  the  qualifica- 
tions of  Dr.  Kearns.   The  State  is  not  obliged  to  rely  upon 
a  defendant's  stipulation  and  has  a   right  to  prove  every 
element  of  the  crime  charged.   People  v.  Botulinski,  392  111. 
212,  64  N.  E.  2d  486.   When  the  Assistant  State's  Attorney  at- 
tempted to  ask  Dr.  Kearns  how  long  he  had  been  employed  as  a 
■J      pathologist,  defense  counsel  objected,  stating  that  he  had 
stipulated  to  the  doctor's  qualifications.   The  trial  judge 
then  stated  that  the  jury  should  know  Dr.  Kearns  had  been  a 
doctor  before  most  of  us  were  born.   Dr.  Kearns  then  answered 
the  question  by  saying  he  had  been  employed  as  a  doctor  since 
1928.   The  judge's  comment,  when  viewed  in  context  with  the 
doctor's  answers  that  he  had  been  practicing  for  over  43  years, 
did  not  prejudice  the  defendant. 

The  third  alleged  prejudicial  comment  by  the  trial 
judge  occurred  when  the  Assistant  State's  Attorney  asked  Dr. 
Kearns  a  hypothetical  question  whether  or  not  a  man  injured 
in  the  manner  in  which  the  deceased  was  injured  could  walk  up 
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a  flight  of  stairs.   Defense  counsel  objected  and  the  trial 

court  overruled  the  objection.   The  following  then  occurred: 

"MR.  BARTON:   The  doctor  wasn't  there. 

THE  COURT:   You  were  right,  he  wasn't  there. 
Based  upon  his  experience  he  has  a  right  to  give 
us  the  benefit  of  his  opinion." 

Defense  counsel  now  argues  that  when  the  trial  judge  stated 
that  Dr.  Kearns  had  a  right  to  give  them  the  benefit  of  his 
opinion,  this  comment — especially  when  taken  in  conjunction 
with  the  trial  judge's  two  earlier  comments — suggested  a  strong 
regard  for  the  integrity  and  credibility  of  Dr.  Kearns,  and  in- 
vaded  the  province  of  the  jury  by  suggesting  the  weight  to  be 
afforded  his  testimony.   While  the  term  "benefit"  may  have 
been  a  poor  choice  of  words,  when  viewed  in  context  of  the 
entire  trial,  we  do  not  believe  that  the  defendant  was  preju- 
^   diced.   The  evidence  of  defendant's  guilt  was  overwhelming. 
Even  if  considered  error,  the  judge's  comment  was  harmless. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed.  vi  :  .   ..    * 

.  .    Judgment  affirmed. 


* 


GOLDBERG,  J.,  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

DeELVIN  CHATMON, 

Defendant-Appellant. 


APPEAL  FROM 

CIRCUIT  COURT, 

COOK  COUNTY. 

Honorable  Frank  Petrone, 
Presiding. 


MR.  JUSTICE  DIERINGER  delivered  the  opinion  of  the  court: 

At  a  bench  trial  in  the  Circuit  Court  of  Cook  County, 
the  defendant,  DeElvin  Chatmon,  was  found  guilty  of  criminal 
trespass  to  a  vehicle  and  was  sentenced  to  one  year  in  the 
House  of  Correction. 

The  issues  on  appeal  are  whether  the  defendant  was 
proven  guilty  beyond  a  reasonable  doubt,  and  whether  his 
conviction  was  based  on  an  illegal  arrest.         ■> 

At  about  3:00  A.M.  on  the  morning  of  March  11,  1971, 
the  car  in  which  the  defendant  was  a  passenger  was  stopped  by 
police  in  the  city  of  Chicago  for  failure  to  display  a  city 
sticker.   The  officer  who  stopped  the  car  stated  he  saw  no 
sticker  displayed  on  the  right  side  of  the  windshield  but 
subsequently  discovered  a  suburban  sticker  displayed  on  the 
left  side  of  the  windshield.   The  driver  of  the  car  was  unable 
to  produce  a  driver's  license,  and  the  defendant  offered  to 
post  his  own  Colorado  license,  stating  the  car  belonged  to  his 
sister  and  he  had  allowed  his  companion  to  drive.   This  offer 
was  refused  by  the  police  officer.   When  the  driver  was  taken 
to  the  station,  Chatmon  was  requested  to  go  along,  which  he 
did  voluntarily.   At  the  station  Chatmon  again  offered  to  post 
his  license  and  once  again  was  refused. 

The  arresting  officer  said  Chatmon  stated  his  sister 
lived  in  Chicago,  but  the  existence  of  the  suburban  sticker 
prompted  a  check  which  determined  the  car  was  stolen.   It  was 
then  the  defendant  v;as  arrested. 
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At  trial  the  defendant  stated  that  on  the  night  of 
March  10,  1971,  he  wanted  to  go  to  the  airport  to  catch  a 
2:00  A.M.  flight  to  Denver.   He  intended  to  take  a  cab,  but 
his  companions  came  along  in  the  car  and  offered  to  give  him 
a  ride.   He  denied  telling  the  officer  the  car  belonged  to 
his  sister. 

The  defendant  first  argues  he  was  not  proven  guilty 
beyond  a  reasonable  doubt  because  he  was  not  proven  to  have 
knowledge  that  the  car  was  stolen. 

Although  the  defendant  denies  knowing  the  car  was 
stolen,  guilty  knowledge  may  be  proved  by  circumstantial 
evidence.   People  v.  Grodkiewicz,  (1959)  16  111. 2d  192.   The 
arresting  officer  stated  Chatmon  told  him  the  car  belonged 
to  his  sister  who  lived  in  Chicago,  but  the  car  v/as  found  to 
have  a  suburban  sticker  on  the  left  side  of  the  v/indshield, 
and  he  said  nothing  about  being  on  his  way  to  catch  a  plane. 
Even  at  trial  Chatmon  did  not  explain  why  he  was  picked  up  at 
3:00  A.M.  while  allegedly  trying  to  catch  a  2:00  A.M.  flight. 
The  act  of  offering  to  post  his  own  driver's  license  in  lieu 
of  that  of  the  driver  of  the  car  may  also  be  interpreted  as 
an  attempt  to  block  investigation  of  the  ownership  of  the 
vehicle. 

Chatmon  denies  telling  the  officer  the  car  belonged  to 
his  sister,  but  in  a  non-jury  trial  it  is  the  duty  of  the 
trial  judge  to  determine  the  credibility  of  the  witnesses, 
and  his  finding  will  not  be  disturbed  unless  the  evidence  is 
so  improbable  or  unsatisfactory  as  to  leave  a  reasonable  doubt 
of  the  defendant's  guilt.   People  v.  Vail,  (1966)  74  111.  App. 
2d  308.   After  reading  the  record  we  hold  the  evidence  adduced 
at  trial  was  sufficient  to  find  the  defendant  guilty  beyond  a 
reasonable  doubt. 

The  defendant  also  claims  his  arrest  was  illegal  because 
the  car  was  stopped  without  probable  cause.   He  argues  the  car 
was  stopped  for  failure  to  display  a  city  sticker,  but  a 
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suburban  sticker  v/as,  in  fact,  exhibited.   He  contends  the 
arrest  of  the  driver  of  the  vehicle  was  illegal  and  all  the 
consequences  of  an  illegal  arrest  are  void. 

This  argument  was  not  presented  at  trial,  and  for  that 
reason  we  deem  it  to  have  been  waived.   Hov/ever,  the  record 
is  clear  that  the  defendant  went  to  the  police  station  with 
his  companion  voluntarily,  and  he  v/as  not  arrested  until 
after  it  was  knov/n  the  car  was  stolen  and  probable  cause  for 
his  arrest  existed. 

For  these  reasons  the  judgment  of  the  Circuit  Court 
of  Cook  County  is  affirmed. 

AFFIRI-ffiD. 
BURMAN,    P.J.,    and  ADESKO,    J.,    concur. 
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No.  57999 


CLARENCE  LA-NDON,  d/b/a  UPSTAIRS 
LOUNGE , 

Plaintiff -Appellant, 

vs. 

STATE  OF  ILLINOIS  LIQUOR  CONTROL 
COMMISSION, 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  cou:iTY. 


HONORABLE 
EDWARD  F,  HEALY, 
PRESIDING. 


Def endant-Anpellee , 

MR.  JUSTICE  McNAM/'.RA  delivered  the  opinion  of  the  court: 

Plaintiff  brought  this  action  in  the  circuit  court  of 
Cook  County  under  the  Administrative  Review  Act  (111. Rev. 
Stat.  1961,  ch. 110, par. 274  et  sea.)  seeking  a  review  of  an 
order  by  the  State  Liquor  Control  Commission  revoking 
plaintiff's  liquor  license.   The  circuit  court  affirmed  the 
decision  of  the  Commission,  and  plaintiff  appeals.   Plaintiff 
contends  that  the  order  of  the  Commission  is  not  supported  by 
the  evidence,  and  that  the  Commission's  failure  to  serve  its 
revocation  order  on  him  within  five  days  after  the  hearina 
resulted  in  the  Commission's  loss  of  jurisdiction  over  the 

matter.  ,.  ^ 

The  CoiTjnission  held  the  revocation  hearing  on  December  11, 
1970,  rendered  its  decision  on  December  16,  1970,  and  served 
the  order  on  plaintiff  by  mail  on  December  21,  1970.   The 
Commission  granted  plaintiff's  request  to  stay  the  enforcement 
of  the  order  until  he  had  exhausted  his  administrative  aooeal. 
The  trial  judge  subsequently  granted  plaintiff's  motion  to 
delay  implementation  of  the  order  until  judicial  review  is 

completed. 

The  statutory  provision  (111. Rev. Stat .  1969,  ch.43, 
par. 137)  giving  rise  to  the  complaint  against  plaintiff  is  as 

follows : 

No  person  except  a  manufacturer  or  distributor, 
or  importing  distributor,  shall  fill  or  re-:ill,  in 
whole" or  in  part,  anv  original  nackaae  of  alcoholic 
licTuor  with  the  same  or  anv  other  kind  or  gualicv  of 
alcoholic  liquor,  and  it  shall  be  unlawful  for  anv^ 
person  to  have  in  his  possession  for  sale  at  retaij., 
any  bottles,  casks,  or  other  containers  containing 
alcoholic  liquor,  except  in  original  packages. 
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The  statute  (111 .Rev. Stat .  1969,  ch . 4 3 ,par .95 .06)  defines  the 

term  original  package  as  follows: 

"Original  packaao"  means  any  bottle,  flask, 
jug,  can,  cask,  barrel,  keg,  hogshead  or  other 
receptacle  or  container,  whatsoever,  used, 
corked,  or  canped,  sealed  and  labelled  by  the 
manufacturer  of  alcoholic  liauor,  to  contain 
and  to  convey  any  alcoholic  liquor. 

At  the  hearing,  the  following  stioulation  between  the 
parties  was  introduced  into  evidence: 

"That  on  October  21,  1970,  the  Licensee, 
Clarence  Landon,  d/b/a  Uostairs  Lounge,  154  4 
South  Kedzie  Avenue,  Chicago,  Illinois,  had  for 
sale  to  customers  in  said  license  oremises  28 
bottles  -  27  bottles  of  alcoholic  liquor  of  the 
following  brands;  aporoximatelv  one-third 
Seagram's  V.O.,  approximately  one-half  of  those 
27  bottles  being  Seagram's  V.O. ,  the  other  half 
approximately  one-half  of  the  total  beinq  J.B. 
Scotch.   These  bottles  were  removed  bv  agents 
of  the  Illinois  Liquor  Control  Commission  and 
upon  analysis  and  examination  by  the  chemist 
for  the  State  of  Illinois,  if  he  were  called  to 
testifv  he  would  state  that  these  bottles  con- 
tained alcohol  different  than  that  indicated  on 
the  label. 

In  other  words,  the  bottles,  Seagram's 
V.O.  did  not  contain  Seagram's  V.O.  and 
different  alcohol.   And  the  bottles  of  J.B. 
Scotch  did  not  contain  J.B.  Scotch  and  con- 
tained a  different  alcohol." 

Except  for  an  agent  of  the  Commission  who  testified 
briefly  concerning  the  apoearance  of  the  Lounge,  the  plaintiff 
was  the  sole  witness  at  the  hearing.   Plaintiff  testified  that 
he  was  oat  of  town  at  the  time  the  Commission's  agents  dis- 
covered the  contaminated  liquor  and  that  he  had  no  knowledae 
as  to  who  had  tampered  with  the  alcohol.   He  implied  that  his 
bartender,  who  suddenly  and  unexplainably  quit  after  plaintiff 
had  told  him  of  the  Commission's  discovery,  may  have  been  the 
guilty  party.   Although  the  records  were  subpoenaed,  plaintiff 
did  not  bring  with  him  his  invoices  for  all  liquor  purchased 
in  the  previous  six  months. 

Plaintiff  initially  contends  that  the  order  of  the 
Commission  was  not  supported  by  the  evidence.   Plaintiff 
concedes  that  the  Commission's  agents  found  contaminated 
liquor  on  the  premises.   However,  he  points  out  that  if  the 
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unlawful  mixture  of  alcohol  had  occurred  prior  to  the  liauor 
being  sent  from  the  manufacturer  or  distributor  to  him,  then 
no  violation  of  the  statute  could  be  attributed  to  him. 
Plaintiff  proceeds  to  argue  that,  absent  evidence  before  the 
Commission  that  the  manufacturer  or  distributor  had  not 
tampered  with  the  liquor,  there  was  insufficient  evidence  to 
sustain  the  Commission's  finding  that  he  violated  the  statute. 

Findings  of  an  administrative  agency  must  be  sustained 
by  the  courts  unless  they  are  arbitrary  and  caoricious  or 
against  the  manifest  weight  of  the  evidence.   (Dorfrr.an  v. 
Gerber  (1963),  29  111. 2d  191,  193  N.E.2d  770;  Nechi  v.  Da lev 
(1963),  40  Ill.App.2d  326,  188  N.E.2d  243.)   Findings  and  . 
conclusions  of  an  administrative  agency  on  questions  of  fact 
shall  be  held  to  be  prima  facie  true  and  correct.   I 11. Rev. 
Stat.  1961,  ch. 110 , par. 274  et  seq.   Also  see  Rock  Isl.  Fdv .  v. 
City  of  Rock  Island  (1953),  414  111.  436,  111  N.E.2d  499.  . 

We  believe  that  the  crux  of  the  present  violation  of  the 
Liquor  Control  Act  is  the  possession  for  sale  by  a  dram  shoo 
operator  of  illegally  mixed  alcohol.   We  hold  that  where,  as 
here,  open,  unsealed  bottles  of  name  brand  alcohol,  also 
illegally  containing  non-brand  name  alcohol,  are  discovered 
on  the  shelf  or  behind  the  bar  in  the  possession  of  a  dram 
shop  operator,  an  inference  is  created  that  the  mixed  alcohol 
was  not  in  its  original  package,  thus  constituting  prima  facie 
evidence  of  a  violation  of  paragraph  137  of  the  Liquor  Control 
Act.   The  burden  of  going  forward  to  rebut  the  inference 
created  by  the  possession  of  the  illegally  mixed  alcohol 
thereupon  shifts  to  the  dram  shop  operator  without  the 
necessity  of  the  Commission  hearing  evidence  from  the 
manufacturer  and  distributor  that  the  bottles  were  not 
contaminated  at  the  time  of  leaving  their  possession  and 
control.   This  holding  does  not  comoel  the  dram  shop  operator 
to  "prove  his  innocence,"  nor  does  it  shift  the  burden  of 
proof;  it  merely  shifts  the  burden  of  going  for-vard  to  the 
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dram  shop  ooerator  to  rebut  the  inference. 

In  the  present  case,  plaintiff  introduced  no  evidence  to 
rebut  the  inference  that  the  liquor  v/as  illegally  mixed  after 
the  seal  of  the  original  oackage  had  been  broken.   Indeed,  ho 
implied  in  his  testimony  that  his  former  bartender  had  been 
the  one  who  tamoered  with  the  liquor.   Hov/ever,  the  acts  of 
an  agent  of  a  dram  shoD  ooerator  constituting  a  violation  of  a 
statutory  provision  are  attributed  to  the  operator  (Linscomb  v. 


Coppage  (19fi3) ,  44  Ill.ApD.2d  430,  197  N.E.2d  48.)   The  findings 
of  the  Commission  were  supported  by  competent  substantial 
evidence. 

We  find  no  merit  in  plaintiff's  next  contention  that  the 
Commission's  failure  to  serve  its  revocation  order  on  him 
within  five  days  after  the  hearing  resulted  in  the  Commission's 
loss  of  jurisdiction  in  the  matter.   In  so  arguing,  plaintiff 
attempts  to  apply  the  provisions  of  the  statute  contained  in 
111. Rev. Stat .  1969,  ch . 43 ,par . 149 ,  to  the  present  proceedincs . 
That  section  requiring  a  local  liquor  control  commissioner  to 
give  a  five  day  notice  to  the  licensee  that  his  license  has 
been  revoked  or  suspended  has  no  applicability  to  notice 
requirements  for  the  Illinois  State  Liquor  Commission.   In 
the  section  of  the  statute  (111 . Rev. Stat.  1969,  ch. 43 ,par. 154) 
prescribing  notice  to  the  parties  from  the  State  Commission, 
no  time  restrictions  are  imposed.   In  the  instant  case,  the 
Commission  gave  plaintiff  notice  of  the  revocation  order  ten 
days  after  the  hearing;  that  notice  was  timely  and  proper. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court 
of  Cook  County  is  affirmed. 

■  Judgment  affirmed. 

DEMPSEY,  P.J.,  and  McGLOON ,  J.,  concur. 
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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY 


HONORABLE 
JAIIES  H.  FELT 
PRESIDING 


No.  55862 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs. 

DOUGLAS  BRO\fN, 

Defendant- Appellant. 
Mr.  JUSTICE  SULLIVAiJ  delivered  the  opinion  of  the  court: 

After  a  bench  trial,  defendant  was  found  guilty  and  sentenced 
to  a  term  of  8  to  14  years  for  attempt  rape,  3  to  14  years  for 
deviate  sexual  assault  and  20  to  40  years  for  armed  robbery,  the 
sentences  to  run  concurrently.   On  appeal  defendant  contends:  (1) 
he  was  not  proven  guilty  beyond  a  reasonable  doubt,  (2)  he  was 
improperly  sentenced  for  all  three  crimes  since  they  all  arose  out 
of  the  same  conduct,  and  (3)  his  sentence  is  excessive  and  should 
be  reduced.   :..  ^  -  -         .  .  •    ._  . 

At  trial,  Carolyn  Ann  Asp,  complaining  witness,  testified 
that  she  is  a  nun  in  the  Society  of  the  Sacred  Heart.   On  May  23, 
1970  at  approximately  11:30  A.M.,  as  she  was  returning  to  her  home 
at  4940  S.  Greenwood,  Chicago,  from  a  shopping  trip,  she  heard 
footsteps  behind  her  and,  as  she  reached  the  porch  of  her  home,  she 
heard  the  footsteps  break  into  a  run.   She  turned  around  and  observe: 
a  man  approximately  twenty  feet  away  running  toward  her  with  a  gun 
in  his  hand.   VJhen  he  reached  her,  he  put  the  gun  to  her  head,  and 
told  her  not  to  scream  or  he  would  shoot  her.   Ke  pushed  her  from 
the  dooriA^ay  to  the  porch  and  then  onto  a  couch  and  told  her  if  she 
made  any  noise  he  would  kill  her.   He  then  ordered  her  to  take  off 
all  of  her  clothing.   She  removed  her  skirt  and  he  then  told 
her  to  unzip  his  pants  and  take  out  his  penis,  while  he  kept  the 
gun  pointed  at  her  head.   She  observed  that  he  was  v/earing  red 
underwear.   He  then  told  her  to  put  his  penis  in  her  mouth  and 
suck  on  it  or  he  would  kill  her.   She  complied  and  he  ejaculated 
in  her  mouth.   During  this  time  he  kept  the  gun  to  her  face  or 
head  and  threatened  to  kill  her  if  she  made  any  sounds  or  did  not 
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comply  with  his  demands.   He  also  demanded  money  and  she  gave  hira 
her  wallet  from  which  he  took  one  five  dollar  bill  and  five  one 
dollar  bills.   He  then  forced  her  to  stand  up  and  bend  over  the 
couch  with  her  legs  apart  and  he  attempted  to  insert  his  penis 
into  her  vagina  but  was  unable  to  achieve  an  erection.   She  was 
then  told  to  kneel  down  on  the  floor  and  to  put  her  head  on  the 
couch  and,  after  telling  her  she  would  be  shot  if  she  got  up  or 
looked  around,  he  left.   She  put  her  clothes  on  and  went  to  the 
Mother  S  i^erior  who  immediately  called  the  police.   She  described 
her  attacker  to  a  policeman,  as  being  a  medium  height  black  nan 
with  a  short  natural,  and  wearing  a  gray  pullover  sv/eater  with  a 
white  stripe  design  and  dark  gray  pants.   Approximately  five  minutes 
later  the  police  arrived  and  Officer  Byrd  took  her  on  a  tour  of  the 
area.   At  53rd  and  Woodlawn  she  observed  defendant  on  the  street 
and  identified  him  as  the  man  who  had  attacked  her.   Byrd  called 
for  help  and  he  and  Officer  Grabowski  placed  defendant  under  arrest 
and  brought  him  over  to  the  squad  car  at  which  time  she  again 
identified  him  as  her  attacker.   At  this  time  defendant  was  wearir.g 
the  same  clothes  worn  at  the  time  she  was  assaulted. 

Sister  Asp  testified  that  during  the  incident  the  only 
time  she  observed  defendant's  face  was  for  approximately  ten 
seconds  as  he  ran  up  to  her  on  the  porch.   She  also  testified  her 
attacker  had  clean  shaven  cheeks,  but  seemed  to  have  a  small 
growth  of  hair  around  his  chin.  ,. 

Myrten  E.  Byrd,  a  Chicago  police  officer,  testified  that 
on  May  23,  1970,  pursuant  to  a  call,  he  proceeded  to  4940  S.  Green- 
wood and  interviewed  Sister  Asp.   He  took  her  in  the  squad  car  on 
a  tour  of  the  immediate  vicinity.   At  approximately  5  3rd  and  vrood- 
lawn  she  saw  and  identified  defendant  as  the  man  who  assaulted  her. 
At  that  point  defendant  entered  Nickey's  Restaurant.   Officer  Byrd 
called  for  assistance  and  then  he  and  Officer  Grabowski  entered 
Nickey's  Restaurant  and  placed  defendant  under  arrest  as  he  was 
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exiting  from  the  men's  room.   A  subsequent  search  of  the  men's 
room  revealed  a  loaded  . 32  caliber  revolver  in  the  flush  box  of 
the  toilet.   A  search  of  the  defendant  revealed  one  five  dollar 
bill  and  five  one  dollar  bills  in  defendant's  right  hand  pocket 
and  $95  in  defendant's  left  pocket.   Defendant  was  v/earing  a  pair 
of  red  undershorts. 

Dennis  Grabowski,  a  Chicago  police  officer,  testified  that 
he  responded  to  Officer  Byrd's  call  for  assistance  and  that 
together  they  entered  Nickey's  Restaurant  and  he  observed  the 
defendant  exiting  from  the  men's  room.   Defendant  v/as  placed  under 
arrest  and  when  he  searched  the  men's  room,  he  found  a  loaded  .32 
caliber  revolver  in  the  flush  box  of  the  toilet.     '  ..  •     '  .  ; 

Mary  Godsey  testified  for  the  defense  that  she  is  the  bar- 
maid at  the  Mustang  Lounge,  37  37  S.  State,  Chicago.   On  May  23, 
1970,  at  approximately  11:00  A.M.,  the  defendant  entered  the  lounge 
where  he  remained  for  approximately  15  to  20  minutes. 

Ottie  Morgan,  the  defendant's  sister-in-law,  testified 
that  on  May  23,  1970  the  defendant  came  to  her  home  located  at  357 
E.  80th  Street  at  approximately  11:30  A.M.  to  return  her  husband's 
car.   At  approximately  11:55  A.M.  she  left  her  home  to  go  to  the 
laundromat  and  when  she  returned  the  defendant  had  left. 

Carl  Morgan,  the  defendant's  brother,  testified  that  on 
May  23,  1970,  the  defendant  came  to  his  house  at  approximately  '  -■ - 
11:20  A.M.  to  return  his  car.   At  approximately  12:20  he  drove 
defendant  to  the  shopping  center  at  5  3rd  and  Hyde  Park,  Chicago,  » 
and  then  returned  home.    'i'-   ■  ^'  ■  ^'i-v  ■•.•.,:>  i.-. 

Defendant  testified  that  on  May  23,  1970  he  had  borrowed 
his  brother's  car  and,  at  approximately  11:00  A.M.,  he  was  at  37th 
and  State,  first  in  the  poolroom  and  then  in  the  tavern.   From 
there  he  drove  to  his  brother's  house  and  his  brother  then  drove 
him  to  a  shopping  plaza  at  5  3rd  and  Hyde  Park.   He  was  arrested  a 
short  time  later  as  he  came  out  of  the  men's  room  of  Nickey's 
Restaurant.   He  denied  that  he  attacked  Sister  Asp. 
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OPINION 

I 

Defendant  first  contends  that  he  was  not  proven  cjuilty 
beyond  a  reasonable  doubt  because  his  identification  was  vague, 
doubtful  and  uncertain. 

He  argues  that  the  identification  testimony  v/as  insufficient 
to  support  his  conviction  because:  (1)  the  complaining  witness 
testified  that  he  had  some  hair  about  his  chin  and,  when  arrested, 
he  did  not  have  any  hair  about  his  chin;  (2)  the  complaining  v/itness 
did  not  notice  any  particular  marks  on  his  face  although  he  had 
a  scar  under  his  left  eye;  (3)  the  complaining  v/itness  had  only  a 
short  period  of  time  within  which  to  view  him;  and  (4)  his  alibi 
defense  created  a  reasonable  doubt  as  to  his  guilt. 

The  question  of  an  identifying  witness'  failure  to  notice 
or  describe  facial  hair  or  a  scar  is  not  a  prerequisite  to  identifica- 
tion, but  only  goes  to  the  weight  to  be  attached  to  the  identifica- 
tion testimony.   People  v.  Bennett,  9  Ill.App.3d  1021,  293  N.E.2d  687; 
People  V.  Robinson,  3  Ill.App.3d  843,  279  N.E.2d  526.   Precise 
accuracy  in  describing  a  defendant's  facial  characteristics  is 
unnecessary  where  the  identification  is  positive.   People  v.  V.iller, 
30  111. 2d  110,  195  N.E.2d  694.   Positive  identification  by  a  witness 
who  has  sufficient  opportunity  for  observation  may  be  enough  to 
support  a  conviction.   People  v.  Burts,  13  111. 2d  35,  147  lH'.E.2d  2ol. 
Here,  within  an  hour,  Sister  Asp  identified  the  defendant  a  short 
distance  from  the  scene  of  the  offense  v/hile  on  a  tour  of  the  area 
with  the  police  officer.   Her  testimony  was  positive  and  credible. 

Defendant  then  argues  that  the  complaining  witness  had  but 
a  limited  period  of  time  within  which  to  viev;  hiia.   She  testified 
that  she  was  able  to  observe  her  assailant  as  he  was  running  to'.sard 
her  for  a  period  of  approximately  ten  seconds.   The  credibility  of 
witnesses,  in  a  bench  trial,  is  for  the  trier  of  fact  whose  finding 
will  be  disturbed  only  where  the  evidence  is  so  unsatisfactory 
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that  there  is  reasonable  doubt  as  to  defendant's  guilt.   People  v. 
Hampton,  44  111. 2d  41,  253  N.E.2d  385.   This  court  has  held  that  the 
viewing  of  a  defendant  for  a  period  of  tirne  far  less  than  that  in 
the  case  at  bar  was  sufficient  to  justify  a  conviction.   People  v. 
Wright,  10  Ill.App.3d  1035,  295  W.i;.2d  510.   The  trial  court  here 
found  that  the  complaining  witness  had  a  sufficient  period  of  time 
to  adequately  identify  the  defendant.   From  our  examination  of  the 
record,  we  do  not  believe  that  determination  is  erroneous.   People 
V.  Gaiter,  8  Ill.App.3d  784,  291  N.E.2d  172. 

Defendant  next  says  that  a  reasonable  doubt  of  his  guilt 
was  raised  by  his  alibi  testimony  that  he  was  elsewhere  at  the 
time  the  crime  v/as  committed.   The  trial  court,  however,  is  not 
required  to  believe  a  defendant's  alibi  testimony.   People  v. 
Jackson,  54  111. 2d  143,  295  N.E.2d  462;  People  v.  Pierre,  114  111. 
App.2d  283,  252  N.E.2d  706.   And,  where  the  identification  v/as 
positive  and  credible,  it  is  sufficient  to  justify  a  conviction 
even  though  defendant  asserts  an  alibi  defense.   People  v.  Bennett, 
9  Ill.App.3d  1021,  293  N.E.2d  687.   Here,  the  trial  court  found 
that  defendant  was  the  perpetrator  of  the  crime  charged  and,  from 
this  record,  we  cannot  say  that  the  alibi  testimony  raised  a 
reasonable  doubt  of  his  guilt. 

.      IZ  ,  .  ._ 

Defendant  next  contends  that  because  all  the  charges  arose 
out  of  the  same  conduct  and  involved  a  single  victim  it  was  in- 
proper  to  impose  more  than  one  sentence.   The  rule  is  clear  since 
People  V.  Schlenger,  13  111. 2d  63,  147  N.E.2d  316,  that,  where 
offenses  result  from  the  same  conduct,  a  defendant  may  not  be 
sentenced  on  more  than  one  offense.   In  People  v.  Moore,  51  111. 2d 
79,  281  N.E.2d  294,  the  defendant  was  convicted  of  rape,  robbery, 
burglary,  and  deviate  sexual  assault  and,  on  appeal,  he  argued 
that  he  v;as  improperly  sentenced  on  each  of  those  offenses  since 
they  all  arose  out  of  the  same  conduct.   Our  Supreme  Court  rejected 
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this  contention  holding  that,  since  the  conduct  v/hich  constituted 
each  of  the  offenses  v/as  clearly  divisible  from  the  conduct  which 
constituted  each  of  the  other  offenses,  defendant  was  properly 
sentenced  on  each.   Here,  the  conduct  involved  in  each  of  the 
offenses  was  clearly  divisible  and  we  conclude  that  defendant  was 
properly  sentenced  for  attempt  rape,  deviate  sexual  assault  and 
armed  robbery. 

Ill 

Defendant's  final  argument  is  that  his  sentences  are  exces- 
sive and  should  be  reduced.   While  this  court  has  authority  to  reduce 
a  sentence,  our  Supreme  Court  has  indicated  this  authority  should 
be  exercised  with  considerable  caution  and  circuraspection.   People  v. 
Taylor,  33  111. 2d  417,  211  N.E.2d  673.   The  imposition  of  sentences 
is  within  the  discretion  of  the  trial  court  and,  before  v/e  will 
interfere  with  such  sentences,  it  must  be  manifest  from  the  record 
that  they  are  excessive  and  not  justified.   People  v.  }Ceene ,  1  111. 
App.3d  720,  274  lJ.E.2d  130.   Here,  considering  the  nature  of  the 
offenses  and  the  circumstances  of  their  commission,  v;e  are  of  the 
opinion  that  the  sentences  imposed  upon  defendant  for  the  offenses 
of  deviate  sexual  assault  and  armed  robbery  (Class  1  felonies)  are 
within  statutory  limits  and,  from  our  review  of  the  record,  v;e  believe 
the  trial  court  acted  within  his  proper  discretion  in  imposing  them. 

Although  not  argued  by  either  side  in  their  briefs,  we  have 
noted  that  defendant's  sentence  of  S  to  14  years  on  the  charge  of 
attempt  rape  does  not  comply  with  the  Unified  Code  of  Corrections 
which  is  applicable  to  cases  pending  on  appeal  after  January  1,  1973 
since  those  cases  have  not  reached  final  adjudication.   People  v. 
Chupich,  53  111. 2d  572,  295  N.E.2d  1.   The  Code  provides  that  the 
penalty  for  attempt  to  commit  a  forcible  felony  of  the  type  charged 
in  the  instant  case  shall  not  exceed  the  penalty  for  a  Class  3 
felony  (111.  Rev.  Stat.  1972  Supp.  ,  ch.  33,  par.  8-4  (c)  (3) )  ,  and  it 
provides  that  for  a  Class  3  felony,  "the  maxinura  terra  shall  be  any 
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term  in  excess  of  one  year  not  exceeding  ten  years"  (111.  Rov. 
Stat.  1972  Supp.,  ch.  3C,  par.  1005-8-1 (b) (4) )  and  the  minimura 
term  "shall  not  be  greater  than  ono-third  of  the  maximum  terra  set 
in  that  case  by  the  court"  (111.  Rev.  Stat.  1972  Gupp. ,  ch.  38, 
par.  1005-8-1  (c)  (4) ) .   Thus,  on  the  charge  of  attempt  rape,  the 
maximum  sentence  of  14  years  must  be  reduced  to  a  term  of  10  years, 
and  the  minimum  sentence  of  8  years  must  be  reduced  to  a  tern  of 
3  years  and  4  months. 

For  the  reasons  stated,  v/e  hold  that  the  judgments  of 
conviction  and  the  sentences  for  the  offenses  of  deviate  sexual 
assault  and  armed  robbery  are  affirmed  and  the  judgment  of  con- 
viction on  the  charge  of  attempt  rape  is  also  affirmed,  but 
defendant's  maximum  sentence  for  that  offense  is  reduced  to  a 
term  of  10  years  and  the  minimum  sentence  is  reduced  to  a  teiro 
of  3  years  and  4  months,  and,  as  modified,  the  sentence  is 
affirmed. 


Convictions  affirmed, 

sentences  affirmed  in  part  and,  as  modified, 

affirmed  in  part. 

DRUCKER,  P.J.,  and  ENGLISH,  J.  ,  concur.   - 


Publish  abstract  only. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee , 

V. 

HENRY  BLOCKER, 

Defendant-Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUIITY 


HONORABLE 
THOMAS  CAV7LEY, 
PRESIDING. 


PER  CURIAM   (First  District,  Fifth  Division):    -  '■   •  ' 

Henry  Blocker,  defendant,  was  charged  by  complaint  v/ith  theft 
in  violation  of  section  16-l(a)  (1)  of  the  Criminal  Code  (111.  Rev.  Stat. 
1971,  ch.  38,  par.  16-l(a)  (1)).   After  a  bencli  trial,  defendant  was 
found  guilty  and  sentenced  to  a  term  of  eight  months  in  the  House  of 
Correction, 

At  trial,  the  follovving  evidence  was  adduced:   Rosa  Rarios 
testified  that  on  September  8,  1972,  at  11:00  A.M.  she  v;as  working  at 
the  candy  store  located  at  2547  W.  LeMoyne ,  Chicago,  Illinois,  when 
defendant  entered  the  store,  looked  around  for  several  minutes  without 
purchasing  anything  and  then  left.   At  approximately  3:00  P.M.  defendant 
again  entered  the  store  accompanied  by  a  second  man.   While  the  second 
man  held  Mrs.  Rarios  at  gunpoint,  the  defendant  went  behind  the  counter 
and  took  approximately  $6  5  from  the  cash  register.   The  men  also  took 
Mrs.  Rarios'  wedding  ring,  watch  and  necklace.   She  observed  them  from 
a  distance  of  about  one  and  one  half  feet.   The  robbery  took  approximately 
two  to  three  minutes.   On  September  14,  1972,  the  witness  observed 
defendant  pass  by  the  front  of  her  store.   She  called  her  husband  who 
immediately  called  a  police  squad  car  that  was  passing  by.   The  police 
then  apprehended  the  defendant. 

Defendant  testified  that  on  September  8,  1972,  he  was  at  the 
home  of  John  Barnes,  located  at  1415  N.  Western,  Chicago,  Illinois.   He 
denied  robbing  or  taking  any  propertv  from  Rosa  Rarios. 


*Mr.  JUSTICE  ENGLISH  did  not  participate. 
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Johnny  Ray  Barnes  testified  that  on  September  8,  1972, 
defendant  was  at  his  home  from  the  morning  until  approximately  6:30  P.M. 

The  Public  Defender  of  Cook  County  v/ho  was  appointed  to  repre- 
sent defendant  on  appeal  has  now  filed  a  motion  in  this  court  for  leave 
to  withdraw  as  appellate  counsel.   The  motion,  supported  by  a  brief  in 
support  thereof  pursuant  to  Anders  v.  California,  386  U.S.  738  states 
that  the  only  possible  arguments  which  could  be  raised  on  appeal  are: 
whether  the  defendant's  identification  should  have  been  suppressed;  and 
whether  defendant  was  proven  guilty  beyond  a  reasonable  doubt.   The 
brief  concludes  that  an  appeal  on  these  issues  would  be  without  merit 
and  wholly  frivolous.   Defendant  was  mailed  copies  of  the  motion  and 
brief  on  August  16,  1973.   He  was  informed  that  he  had  until  October  11, 
1973,  to  file  any  additional  points  he  might  choose  in  support  of  his 
appeal.   He  has  not  responded. 

The  first  possible  argument  which  could  be  made  on  appeal  is 
that  the  identification  testimony  of  the  complainant  should  have  been 
suppressed.   The  complaining  witness  testified  that  she  viev/ed  the 
defendant  on  the  day  of  the  robbery  on  two  separate  occasions.   She 
further  testified  that  several  days  later,  she  observed  the  defendant 
as  he  walked  by  her  store  and  immediately  recognized  him  as  the  robber. 
Her  identification  of  defendant  was  in  no  way  suggestive.   Further,  the 
record  clearly  reveals  that  she  had  a  sufficient  opportunity  to  observe 
the  defendant  to  form  an  independent  origin  for  the  in-court  identification, 
People  V.  Drayton,  7  111.  App.  3d  812,  288  N.E.2d  922. 

The  second  possible  argument  which  could  be  made  on  appeal  is 
that  defendant  was  not  proven  guilty  beyond  a  reasonable  doubt.   In  a 
bench  trial,  credibility  of  the  witnesses  is  for  the  trial  judge  to 
determine  and  the  trial  court's  finding  will  not  be  disturbed  on  appeal 
unless  the  evidence  is  so  unsatisfactory  as  to  leave  a  reasonable  doubt 
as  to  defendant's  guilt.   (People  v.  Hampton,  44  111.  2d  41,  253  :}.E.2d 
385.)   An  identification  by  one  eyewitness  to  a  crime  is  sufficient  to 
justify  a  conviction  if  positive  and  credible  even  though  the  defendant 
asserts  an  alibi  defense.   People  v.  Bennett,  9  111.  App.  3d  1021,  293 
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N.E.2d  687. 

In  the  case  at  bar,  the  testimony  of  Rose  Rarios  was  positive, 

credible  and  sufficient  to  support  defendant's  conviction  beyond  a 
reasonable  doubt.   The  trial  court  was  not  obliged  to  believe  defendant's 
alibi  testimony.   People  v.  Jackson,  54  111.  2d  143,  295  IJ.E.2d  462. 

After  a  full  examination  of  all  of  the  proceedings  in  accord- 
ance with  the  dictates  of  Anders,  we  concur  in  the  opinion  of  the  public 
defender  that  none  of  the  points  thus  raised  are  arguable  on  their  raerits 
and  that  the  appeal  is  wholly  frivolous.   Our  examination  of  the  record 
does  not  disclose  any  additional  possible  grounds  for  an  appeal  which 
are  also  not  frivolous. 

Therefore,  the  Public  Defender  is  granted  leave  to  withdraw 
as  counsel  for  petitioner  on  appeal  and  the  judgment  is  affirmed. 

Motion  allowed. 
Judgment  affirmed. 

PUBLISH  ABSTRACT  ONLY. 
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No.  58881 
WAYNE  JOHNSON, 

Plaintiff -Appellant, 
vs. 
PAPILLON,  INC. , 

Defendant-Appellee . 


ISI.Algirt 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 
LIONEL  EERC, 
PRESIDING. 


PER  CURIAM: 

Plaintiff,  Wayne  Johnson,  obtained  a  default  judgment  under 
the  Forcible  Entry  and  Detainer  Act  against  the  defendant  Papillon, 
Inc.,  on  January  18,  1973,  granting  him  possession  of  the  premises 
at  5978  N.  Lincoln  Avenue,  Chicago,  Illinois.  (Ill .Rev. Stat .  1971, 
ch.57,  par.l,  et  seq. )   This  judgment  was  vacated  en  February  8, 
1973,  after  a  bench  trial  on  February  16,  1973,  the  court  found 
for  the  defendant  on  plaintiff's  original  complaint.   Plaintiff 
now  appeals  from  the  judgment  of  February  16,  1973,  and  the  order 
of  February  8,  1973,  contending  that  the  default  judgment  of  January 
18,  1973,  became  final  five  days  thereafter  when  defendant  did  not 
file  a  notice  of  appeal  from  that  judgment  as  required  by  section  19 
of  the  Forcible  Entry  and  Detainer  Act  (111. Rev. Stat .  1971,  ch.57, 
par. 19);  accordingly,  plaintiff  argues  the  default  judgment  of 
January  18,  1973  could,  after  the  five-day  period  had  passed,  be" 
attacked  only  collaterally,  that  is  by  a  petition  meeting  the  re- 
quirements of  section  72  of  the  Civil  Practice  Act.   111. Rev. Stat. 
1971,  ch.llO,  par. 72. 

Since  resolution  of  the  issue  depends  upon  an  understanding 
of  the  sequence  of  events  in  the  court  below,  a  chronological  review 
of  the  essential  points  in  the  record  is  set  out  below: 

January  3,  1973:   Plaintiff,  Wayne  Johnson,  filed  his  complaint 
alleging  that  the  defendant  was  unlawfully  withholding  possession 
from  him  and  that  he  was  entitled  to  possession. 


I 


ri^ 


.  ■  t F"  .T. iJ    :'■  n -Tt^'i f  t)y  f    ■*  J.  ■-' fc  "i  aij    ii    u >- ' ■  ••  •■■•  ->'  '^^    <• 

;,.v95;..LiI)     .'rou    'IT    .Of-^   -^'^       .'T'^vA   nioonlJ    .M   8^65    S 

:   1,.  ;_r   i'^o    ■-!:)    J-:>i^    ^^..it-.vrao-:^    .  '  ■'■  '  L    ,8    ^l^xBU1d^'i  ^O 

.,    .    ■■  r.-     ■    :  ir-     ^,.\.  :,''.:     •"■■    ':.    i,.e-::i.is   5o   fioxJon  s 

,     _,;    .    poi-i'.^r    '^]i  .;.  a; '^Ic     ,  vIpi^i£>10y:^6    ;' 

V 


"11.     L''i 


:li- 


■'.c'j"-7 


.H       f    f^ 


'       t"Ii 


:  woiijc 


^r.fO    J  38     Zi     f 


'*■ .      'i   .'      i1  i 


aj.r, 


58381 

January  18,  1973:   A  default  judgment  against  the  defen- 
dant was  entered  and  the  writ  of  restitution  was  stayed  five 
days.   The  common  law  record  does  not  contain  any  documentation 
indicating  that  the  defendant  was  given  any  notice  of  the  suit. 
The  record  contains  no  report  of  the  proceedings  on  January  13, 
1973. 

January  24,  1973:  A  writ  of  restitution  and  execution 
was  issued  and  the  Sheriff's  return  shows  service  by  mail  on 
this  date.      ''^■'^'    ^  i^ 

February  1,  1973;   Defendant's  attorney  served  plaintiff 
with  notice  of  motion  by  ordinary  mail,  of  his  intention  to  move 
to  vacate  the  judgment  of  January  18,  1973,  by  appearing  before 
Judge  Berc  on  February  8,  1973.    "   '  '  '■  -  ■''■       -ru<.:   i    ,       ■  ;  j . 

February  8,  1973:   Defendant  moved  to  vacate  the  order  of 
January  18,  1973,  to  stay  all  eviction  proceedings  and  for  leave 
to  file  an  appearance  and  have  the  matter  set  for  trial,  which 
motion  was  granted  and  the  trial  was  set  for  February  16,  1973. 
At  the  hearing  on  the  motion  to  vacate,  plaintiff's  attorney 
argued:   "No  proceeding  has  been  taken  by  the  defendant  except  a 
notice  of  motion  which  was  served  by  the  defendant  on  Februarv  1, 
1973,  which  is  beyond  the  statutory  period."   The  judge  pointed 
out:   "This  is  an  ex  parte  finding",  and  added:   "I  think  I  have 
the  jurisdiction  to  set  this  judgment  aside  inasmuch  as  it  was  an 
ex  parte  judgment  and  give  him  a  day  in  court."   Later,  when  defense 
counsel  asked  plaintiff's  counsel  for  a  copy  of  the  pleading, 
stating  he  did  not  have  a  copy  of  the  complaint,  plaintiff's 
attorney  answered  that  a  copy  had  been  served  on  his  client  (i.e., 
the  defendant),  to  which  defendant's  counsel  answered:   "That's 
the  bone  of  contention." 

February  16,  1973:   Plaintiff  filed  a  "motion  to  object  to 
proceedings",  which  contended  that  the  vacatur  of  the  January  18, 
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1973,  judgment  on  February   8,  1973,  was  void  because  the  trial 
court  lost  jurisdiction  five  days  after  the  entry  of  judgment  on 
January  18,  1973.   The  motion  stated  in  paragraph  1,  "That  the 
court  acquired  jurisdiction  of  the  Defendant  by  personal  service." 
The  motion  was  denied  and  a  trial  was  had  on  the  merits.   Plaintiff 
contended  that  defendant  violated  the  lease  which  provided  in 
paragraph  3  that  the  lessee  would  not  "permit  any  alteration  of 
or  addition  to  any  part  of  the  Premises  except  by  written  consent 
of  the  Lessor."   The  testimony  was  conflicting  and  the  trial  court 
found  for  the  defendant  on  the  merits. 

Defendant's  motion  of  February  8,  1973,  was  brought  under 
section  50(5)  of  the  Civil  Practice  Act  (111 . Rev .5  tat .  1971,  ch . 
110,  par. 50 (5))  to  vacate  the  default  judgment  of  January  18,  1973. 
As  such,  it  is  distinguishable  from  the  motion  for  a  new  trial  that 
was  at  issue  in  Atlas  Finishing  Company  v.  Anderson  (1949) ,  336 
Ill.App.  167,  83  N.E.2d  177,  on  which  plaintiff  relies.   Plaintiff's 
argument,  that  the  five  day  appeal  requirement  of  the  Forcible 
Entry  and  Detainer  Act,  requires  that  a  motion  to  vacate  a  judgment 
of  default  also  be  brought  within  five  days  of  the  entry  of  the 
judgment,  has  been  answered  in  the  negative  in  Sawyer  v.  Sholem 
(Third  District:  1954),  (Abstract),  2  Ill.App. 2d  167,  118  N.E.2d 
889,  and  Kjellberg  v.  Muno  (1950),  340  Ill.App.  133,  91  N.E.2d  155. 

Plaintiff  strenuously  argues  that  allowing  a  motion  to  vacate 
a  default  judgment  to  be  filed  more  than  five  days  after  the  judg- 
ment is  rendered  will  violate  the  purpose  of  the  Act  to  provide  a 
summary  remedy.   However,  where  a  motion  under  section  50(5)  of  the 
Civil  Practice  Act  is  concerned,  the  right  of  a  speedy  remedy  must 
yield  to  other  equities,  such  as  the  fundamental  constitutional 
right  to  adequate  notice.   See,  for  example,  Robinson  v.  Hanrahan 
(1972),  93  S.Ct.  30,  reversing  People  ex  rel.  Hanrahan  v.  One  1965 
Oldsmobile,  et  al  (1972),  52  111. 2d  37,  284  N.E.2d  646.    The  record 
in  the  case  at  bar  does  not  show  that  notice  of  any  kind  was  ever 
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served  upon  the  defendant.   The  discussion  on  the  motion  to 
vacate  on  February  8,  1973,  also  supports  the  proposition  that 
the  motion  was  one  to  vacate  the  jadgmcnt  because  the  defendant 
had  received  no  notice  of  the  proceedings.   The  test  to  be 
applied  to  a  default  judgment  under  section  50(5)  of  the  Civil 
Practice  Act  is  whether  or  not  substantial  justice  is  being 
done  between  the  litigants  and  whether  it  is  reasonable,  under 
the  circumstances,  to  compel  the  other  party  to  go  to  trial  on 
the  merits.  (People  ex  rel.  Reid  v.  Adkins  (1971),  48  111. 2d 
402,  406,  270  N.E.2d  841.)   The  following  language  from  Rosewood 
Corp.  V.  Fisher  (1970),  46  111. 2d  249,  258,  263  N.E.2d  833  (hold- 
ing certain  equitable  defenses  "germaine"  under  section  5  of  the 
Act) ,  applies  to  the  facts  in  the  case  at  bar; 

"A  necessary  concomitant  of  the  seeking  of 
relief  through  equity  is  a  willingness  to  do 
equity.   This  is  fundamental  in  equity  jurispru- 
dence.  The  invocation  by  defend^^nts  of  equitable 
defenses  necessarily  requires  that  tiie  trial  court 
exercise  its  discretion  by  ordering  such  payments 
as  the  court  deems  proper  and  any  other  equitable 
arrangements  protective  of  the  property  and  the 
interests  of  all  parties  during  the  pendency  of 
the  litigation. 

It  does  not  escape  us  that  the  construction  we 
have  placed  upon  the  act  may  interfere  with  the  sum- 
mary aspects  of  the  remedy,  when  it  is  invoked  against 
contract  purchasers.   But  the  right  of  such  purchasers 
to  be  heard  on  relevant  matters,  and  to  be  secure  in 
their  constitutional  rights,  as  well  as  the  desirable 
purpose  of  preventing  a  multiplicity  of  suits,  is, 
and  must  be,  superior  to  the  desire  to  provide  a 
speedy  remedy  for  possession." 

Therefore,  defendant's  motion  to  vacate  the  January  18,  1973 
judgment  filed  20  days  after  the  entry  of  the  default  judgment,  was 
timely  filed  within  30  days  as  required  under  section  50  (5)  of  the 
Civil  Practice  Act.   Since  there  is  no  report  of  the  proceedings 
on  January  18,  1973,  nor  any  document  in  the  coinmon  law  record  show- 
ing that  the  defendant  was  notified,  and  since  it  is  a  responsibility 
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of  the  appellant  to  see  that  the  record  on  appeal  is  complete, 
the  reviewing  court  must  presume  that  the  evidence  supported 
the  action  of  the  trial  court  and  its  order  of  February  8,  197  3, 
which  vacated  the  judgment  of  January  18,  1973.   The  judgment  of 
the  circuit  court  of  Cook  County  entered  on  February  16,  1973, 
is,  accordingly,  affirmed. 

Judgment  affirmed. 
Third  Division.   Mr.  Justice  Mejda  did  not  participate. 
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No.   58737 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff -Appellee, 
vs. 
FRANK  W.  MANN, 

Defendant-Appellant. 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  >a*i*iRCU,cj  ^- 


HONOPj{^iE.^<:i  ^  TlO^ 
SIMON  ST'-POR'rD] 

PRESIDING. 


MR.  JUSTICE  McGLOON  delivered  the  opinion  of  the  court: 

Defendant,  Frank  Mann,  was  charged  with  driving 
a  motor  vehicle  under  the  influence  of  intoxicating  liquor 
in  violation  of  111. Rev. Stat.  1971,  ch.95  1/2,  par. 11-501. 
At  a  bench  trial  in  the  circuit  court  of  Cook  County,  he  was 
found  guilty  as  charged  and  fined  $100.   He  appeals. 
.;.-,  -  .,  ,.    Defendant's  only  contention  is  that  the  prosecution 
did  not  prove  him  guilty  beyond  a  reasonable  doubt  and  that 
the  trial  court  erred  in  finding  him.  guilty. 

<  -  ■ 

.     ,      We  affirm. 

.';•.•  I.  ci  r.  ■;  j 

At  trial.  Sergeant  James  Riccio  of  the  Village  of 

Rosemont  Police  Department,  testified  that  at  approximately 

11:00  p.m.  on  June  12,  1972,  he  observed  the  defendant  in 
c 

the  driver's  seat  of  an  automobile  pointed  northbound  on 
River  Road  at  Devon  Avenue  in  Cook  County.   The  officer  had 
responded  to  a  motor  vehicle  accident  call  pertaining  to  that 
intersection.   He  testified  that  he  smelled  a  strong  odor  of 
alcohol  on  defendant's  breath.   He  further  testified  that 
defendant's  attitude  was  talkative  and  carefree  and  that  his 
speech  was  slurred,  thick  and  confused.   Defendant's  clothes 
were  orderly  and  he  displayed  no  unusual  actions. 

The  police  officer  transported  defendant  to  the 
police  station  to  investigate  his  condition.   Certain  per- 
formance tests  were  administered.   Officer  Riccio  testified 
that  on  the  balance  test  defendant  was  wobbly  and  swaying 
and  on  the  turning  test  he  was  sv/aying.   When  requested  to 
touch  the  index  finger  of  each  hand  to  his  nose,  defendant 
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53737 
was  hesitant  with  his  right  hand  and  raissed  with  his  left 
hand.   No  coin  test  was  given.   When  asked  if  he  were  under 
the  influence  of  an  alcoholic  beverage.  Officer  Riccio  testi- 
fied that  defendant  replied:   "I'm  under  the  influence  of 
whatever  I  am  under  the  influence  of." 

Officer  Riccio  testified  that  he  had  been  on  the 
police  force  for  four  years  and  during  that  time  had  observed 
about  125  people  under  the  influence  of  alcohol.   Based  on 
his  observation  of  the  defendant  for  one-and-one-half  hours 
on  the  night  of  the  occurrence  and  his  experience  as  a  police 
officer,  it  was  his  opinion  that  the  defendant  was  under  the 
influence  of  intoxicating  liquor. 

•  ,     On  cross-examination  Officer  Riccio  testified  that 
defendant  was  polite  and  adequately   answered  his  questions. 
He  further  testified  that  defendant  did  not  request  a  breatha- 
lizer  test  and  none  was  administered.   He  explained  that  he 
advised  defendant  of  his  constitutional  rights  when  he  was 
brought  into  the  police  station  for  investigation. 

Defendant  testified  that  he  had  no  drinking  habits 
and  it  was  a  rule  of  his  church  to  abstain  from  alcohol.   He 
claimed  that  he  had  not  had  a  drink  for  two  years  prior  to 
the  night  of  the  occurrence  and  that  he  had  not  had  a  drink 
since  the  incident.   Defendant  admitted  having  two  brandies 
with  his  lunch  and  two  beers  during  the  six  to  eight  o'clock 
cocktail  hour  on  the  day  of  the  incident.   He  explained  that 
he  had  these  drinks  in  connection  with  his  attendance  at  a 
seminar  conducted  at  a  nearby  hotel.   He  testified  that  on 
his  way  home  from  the  seminar  at  approximately  10:55  p.m., 
he  approached  a  stoplight  on  River  Road  at  Devon  Avenue. 
Because  he  had  been  experiencing  brake  trouble,  he  applied 
his  brakes  gently  and  came  to  a  stop  in  the  middle  of  the 
intersection.   Defendant  stated  that  rather  than  proceeding 
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58737 
through   the  intersection,  he  exercised  bad  judgment,  backed 
up,  and  hit  another  automobile.   Defendant  did  not  require 
any  medical  attention. 

Defendant  testified  that  after  the  police  officer 
arrived  at  the  scene,  he  had  no  trouble  producing  his  license, 
getting  out  of  his  car,  v;alking,  or  getting  into  the  police 
car.   Defendant  remembered  taking  some  performance  tests  at 
the  police  station.   When  asked  about  the  test  v/hich  required 
him  to  walk  along  a  line  on  the  floor,  he  responded  that  he 
did  not  recall  seeing  the  line  but  walked  what  he  considered 
to  be  an  imaginary  line.   Officer  Riccio  had  previously  testi- 
fied that  a  line  of  red  tape  had  been  placed  on  the  floor  of 
the  police  station.   After  the  performance  tests  were  completed, 
defendant  was  arrested.   Defendant  claimed  that  the  police 
did  not  read  his  constitutional  rights  to  him  and  that  he 
requested  a  breathalizer  test  but  the  police  refused  to  adminis- 
ter the  test.   During  cross-examination,  defendant  remembered 
saying  to  the  police  officer:  "I'm  under  the  influence  of 
whatever  I  am  under  the  influence  of." 

*"'  *■'■  '    Defendant  called  his  minister  as  a  character  v;itness. 
He  testified  that  he  was  pastor  of  the  church  of  which  defen- 
dant was  a  member.   He  characterized  defendant  as  one  of  the 
most  outstanding  men  in  the  church.   He  testified  that  the 
defendant  was  concerned  about  the  incident,  bothered  because 
he  had  broken  a  covenant  with  the  church,  and  concerned  about 
an  adverse  reaction  from  his  co-workers.   It  was  established 
that  the  witness  did  not  see  defendant  on  the  day  of  the 
incident. 

•  After  receiving  testimony  and  hearing  arguments  of 
counsel,  the  trial  court  found  defendant  guilty  as  charged  and 
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fined  him  $100.   Defendant's  post-trial  motion  was  denied, 
and  this  appeal  followed. 

Defendant  urges  that  his  conviction  be  reversed 
on  the  basis  of  alleged  contradictions  between  his  testi- 
mony and  that  of  the  police  officer.   He  also  points  out 
alleged  inconsistencies  in  the  police  officer's  testimony 
which  he  claims  make  the  officer's  credibility  suspect.   We 
have  examined  the  record  and  find  no  merit  in  these  argu- 
ments.  Defendant  questions  the  credibility  of  the  police 
officer  who  was  the  only  prosecution  witness.   Questions 
of  credibility  of  witnesses  are  matters  for  the  trier  of 
fact,  and  his  findings  should  not  be  disturbed  unless  the 
evidence  is  so  improbable  or  unsatisfactory  as  to  raise  a 
reasonable  doubt  as  to  defendant's  guilt.  (People  v.  Raddle 
(1963),  39  Ill.App.2d  265,  188  N.E.2d  101.)   In  the  instant 
case  the  evidence  was  sufficient  to  prove  defendant  guilty 
beyond  a  reasonable  doubt.   (People  v.  Greenberg  (1967)  , 
79  Ill.App.2d  288,  224  N.E.2d  577.)   The  trial  court's  find- 
ing rested  on  defendant's  admissions,  the  opinion  testimony 
of  the  police  officer,  based  on  his  observation  of  the  defen- 
dant and  his  experience  observing  people  under  the  influence 
of  intoxicating  liquor,  and  the  results  of  certain  performance 
tests  administered  at  the  police  station.   The  lack  of  scien- 
tific evidence  in  the  form  of  breathalizer  test  results  is 
insufficient  in  itself  to  require  reversal  where  other  types 
of  competent  evidence  establish  defendant's  guilt.   People  v. 
Bies  (1971),  2  Ill.App.3d  1001,  276  N.E.2d  364. 

For  the  above  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 

Judgment  affirmed. 

Mejda   and  McNamara,  JJ.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 
vs. 
CLEO  PRESTON, 

Defendant-Appellant. 

PER  CURIAM:* 


APPEAL  FROM  THE  CIRCUIT  COURT 
OF  COOK  COUNTY. 


HONORABLE  MEYER  H.  GOLDSTEIN, 
Presiding. 


Cleo  Preston,  defendant,  was  found  guilty  after  a  bench 
trial  of  the  offense  of  theft  of  property  not  exceeding  $150  in 
value,  in  violation  of  Section  16-1  (a)(1)  of  the  Criminal  Code 
(111. Rev, Stat.  1971,  ch.  38,  par.  16-l(a)(l)).   He  was  sentenced 
to  one  year  in  the  House  of  Correction.   On  appeal,  defendant 
argues  that  the  State  failed  to  prove  beyond  a  reasonable  doiobt 
that  the  prosecuting  witness  was  the  owner  of  the  stolen  property. 

At  trial,  the  following  evidence  was  adduced:   Anna  Howard 
testified  that  she  lived  above  the  Howard  Clothing  Store,  located 
at  1504  S.  Pulaski,  which  was  owned  by  her  husband  and  brother.   At 
approximately  12:30  A.M.  on  March  21,  1971,  the  alarm  went  off  in 
the  store  and  Mrs.  Howard  immediately  phoned  the  police.   The  police 
responded  to  the  call  and  Mrs.  Howard  observed  three  boys  running 
from  the  store.   The  police  apprehended  the  three  boys.   The  store 
was  ransacked;  merchandise  was  strev/n  all  over  the  floor  and  the  cash 
register  drawer  had  been  pried  open.   Taken  from  the  store  was  S25 
from  the  cash  register  and  several  garments.   She  identified  the  de- 
fendant as  one  of  the  boys  she  had  seen  run  from  the  store.   She 
testified  that  she  was  the  owner  of  most  of  the  items  recovered  and 
specifically  identified   as  belonging  to  her  a  jacket  recovered  by 
the  police  on  the  north  side  of  the  store  building. 

Pearl  Howard  testified  that  he  is  part  owner  of  the  Howard 
Clothing  Store,  located  at  1504  S.  Pulaski,  Chicago,  Illinois.   On 


I 


V.  -I 


i\>!   :■■ 


:,!'     .>'l'^'!,«      *; 


r'.T' 


.")  lo   ail:*    ^o 


,  _  .     ,    ':£      .;-(■:;(     Ir'i  ^1:1  7.e>i 

..■;■;'     '..    ■\---r---ih    ^oJaivoT 


;;  -■    ',1 


1     ;:1>r'0      J 


58647 


March  21,  1971,  at  approximately  12:30  A.M.,  the  alarm  in  the 
store  went  off.   The  police  were  inunediately  suirunoned.   A  bar  had 
been  removed  from  the  window  to  gain  entry  into  the  store. 

Frank  Barnes,  a  Chicago  Police  officer,  testified  that  on 
March  21,  1971,  he  responded  to  a  call  and  proceeded  to  1504  S. 
Pulaski,  Chicago,  Illinois.   He  observed  the  defendant  and  a  second 
offender  exiting  through  a  side  entry  from  1504  S.  Pulaski.   De- 
fendant then  fled  eastbound  across  Pulaski  and  then  south  toward 
16th  Street  in  the  alley  behind  the  east  side  of  Pulaski.   Officer 
Barnes  and  his  partner  gave  pursuit  and  apprehended  the  defendant 
at  approximately  1517  S.  Pulaski  in  the  rear  of  the  alley.   After 
being  advised  of  his  constitutional  rights,  the  defendant  admitted 
he  had  been  in  the  store.   Recovered  was  a  wet-look  jacket,  sub- 
sequently identified  by  Anna  Howard. 

Cleo  Preston,  defendant,  testified  that  on  March  21,  *1971, 
he  was  never  inside  the  Howard  Clothing  Store  and  did  not  break 
into  the  store. 

Defendant's  only  argument  on  appeal  is  that  the  State  failed 
to  prove  beyond  a  reasonable  doubt  that  the  prosecuting  witness 
was  the  owner  of  the  stolen  property.   Defendant  reasons  that,  while 
the  complaint  states  that  Anna  Howard  was  the  owner  of  the  property 
in  question,  the  testimony  at  trial  of  Anna  Howard  established  that 
the  items  were  taken  from  the  Hov;ard  Clothing  Store,  which  was  owned 
by  Mrs.  Howard's  husband  and  brother. 

Ownership  is  an  essential  element  of  the  offense  of  theft  which 
must  be  alleged  and  proven.   People  v.  Thomas,  9  Ill.App.3d  384, 
292  N.E.2d  153;  People  v.  Roach,  1  Ill.App.3d  876,  275  N.E.2d  309. 
In  the  case  at  bar,  the  complaint  specifically  alleged  that  the 
stolen  property  belonged  to  Anna  Howard.   At  trial.  Anna  Howard  testi- 
fied that  most  of  the  stolen  property  belonged  to  her.   She  specifically 
identified  the  jacket  recovered  by  the  police  as  her  property.   Since 
defendant  was  not  charged  with  burglary  of  the  Howard  Clothing  Store 
or  theft  from  the  Howard  Clothing  Store,  the  ownership  of  that  store 
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is  irrelevant.   The  only  relevant  factor  was  the  ownership  of 
the  stolen  property.   In  a  bench  trial,  it  is  the  duty  of  the  trial 
judge  to  determine  the  credibility  of  witnesses  and  the  v/eight  to 
be  given  to  their  testimony.   Only  v/here  the  evidence  is  so  unsatis- 
factory as  to  raise  a  reasonable  doubt  of  the  defendant's  guilt  v/ill 
the  finding  of  the  trial  court  be  disturbed.   People  v.  Hampton,  44 
111. 2d  41,  253  N.E.2d  385;  People  v.  Pointer,  6  Ill.App.3d  113,  285 
N.E.2d  171.   Here,  the  uncontradicted  testimony  of  Anna  Hov/ard 
established  that  she  was  the  owner  of  the  jacket  and  of  most  of  the 
other  clothing  items  recovered.   The  evidence  adduced  at  trial  was 
sufficient  for  the  trial  judge  to  determine  that  defendant  v;as  proven 
guilty  beyond  a  reasonable  doubt. 

Since  defendant's  case  has  not  yet  reached  the  stage  of  final 
adjudication,  the  Unified  Code  of  Corrections  is  applicable.   People 
V.  Harvey,  53  111. 2d  585,  294  N.E.2d  269.   Under  the  Unified  Code  of 
Corrections,  theft  of  property  of  a  value  under  $150  is  a  Class  A  mis- 
demeanor (111. Rev. Stat. ,  1972  Supp. ,  ch.  38,  par . 16-1 (e)  (1) ) .   The 
maximum  penalty  for  Class  A  misdemeanor  is  a  terra  of  imprisonment  "for 
any  term  less  than  one  year"  (111. Rev. Stat. ,  1972  Supp.,  ch.  38,  par. 
1005-8-3(a)  (1)).   In  the  case  at  bar,  defendant's  sentence  of  one  year 
in  the  House  of  Correction  is  not  a  term  for  less  than  one  year  and 
must  therefore  be  reduced.   Defendant's  sentence  is  reduced  to  a  term 
of  364  days,  and,  as  modified,  the  judgment  of  conviction  is  affirmed. 

JUDGMENT  AFFIRI'lED  AS  MODIFIED. 

FIRST  DISTRICT,  SECOND  DIVISION  .  -  ' 

*LEIGHTON,  J.,  did  not  participate. 

PUBLISH  ABSTRACT  ONLY. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff-Appellee, 

V. 

CHARLES  ROGERS, 

Defendant-Appellant . 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
COOK  COUNTY. 


HONORABLE 
FRANK  J.  WILSON, 
PRESIDING. 


PER  CURIAM  (FIRST  DIVISION,  FIRST  DISTRICT) : 


Charles  Rogers,  defendant,  appeals  the  dismissal  of  his 
pro  se  post-conviction  petition,  filed  pursuant  to  the  Illinois 
Post-Conviction  Hearing  Act  (111. Rev. Stat.  1971,  ch.  38,  par. 
122-1  et  seq . )  without  an  evidentiary  hearing. 

Defendant  was  charged  by  indictment  with  the  crime  of 

murder.   On  December  14,  1971,  after  a  pre-trial  conference 

with  the  court,  defendant  entered  a  negotiated  plea  of  guilty 

to  the  indictment.   He  was  sentenced  to  a  term  of  14  to  19  years. 

.1 
Defendant  appealed  and  on  October  30,  1972,  we  affirmed  the 

judgment  of  conviction.   People  v.  Rogers,  8  Ill.App.3d  355, 

290  N.E.2d  274. 

On  February  23,  1972,  defendant  filed  a  pro  se  post-conviction 
petition.  The  public  defender  was  appointed  to  represent  defendant 
and  an  amended  post-conviction  petition  was  filed.  On  February  15, 
1973,  upon  motion  of  the  State,  defendant's  amended  post-conviction 
petition  was  dismissed  without  an  evidentiary  hearing. 

Defendant  wished  to  appeal  and  the  public  defender  of  Cook 
County  was  appointed  to  represent  him.   After  examining  the  record, 
the  public  defender  filed  a  petition  in  this  court  for  leave  to 
withdraw  as  appellate  counsel,  pursuant  to  the  requirements  set 
out  in  Anders  v.  California,  386  U.S.  738.   A  brief  in  support  of 
the  petition  has  also  been  filed.   The  brief  states  in  effect  that 
an  appeal  in  this  case  would  be  wholly  frivolous  and  without  merit. 
Copies  of  the  petition  and  brief  were  mailed  to  defendant  on 
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August  8,  1973.  He  was  informed  that  he  had  until  October  24, 
1973,  to  file  any  additional  points  he  might  choose  in  support 
of  his  appeal.   He  has  not  responded. 

The  petition  and  brief  of  the  public  defender  allege  that 
the  only  possible  basis  for  an  appeal  would  be  whether  defendant 
was  entitled  to  an  evidentiary  hearing  on  the  allegations  in  his 
amended  post-conviction  petition.   Defendant's  only  allegation  in 
his  amended  post-conviction  petition  was  that  his  plea  of  guilty 
was  secured  in  violation  of  his  constitutional  rights  in  that  his 
court-appointed  attorney  was  incompetent.   Defendant  bases  this 
allegation  on  the  fact  that  counsel  failed  to  call  any  witnesses 
in  defendant's  behalf  even  though  counsel  was  supplied  the  names 
of  four  witnesses  by  defendant.   Defendant  listed  four  potential 
witnesses  in  his  petition  but  did  not  indicate  what  their  testim.ony 
would  be.   We  have  carefully  reviewed  defendant's  plea  of  guilty 
which  was  entered  after  a  pre-trial  conference  with  the  court. 
Prior  to  accepting  the  plea  of  guilty,  defendant  was  admonished 
in  accordance  with  Supreme  Court  Rule  402  (111. Rev. Stat .  1971,  ch. 
IIOA,  par.  402) .   Defendant  was  specifically  admonished  that  upon 
his  plea  of  guilty  there  would  be  no  trial  of  any  type  and  he 
would  waive  his  right  to  be  confronted  by  witnesses  against  him. 
Defendant  specifically  stated  that  he  understood  that  upon  his 
plea  of  guilty  he  would  be  sentenced  to  a  term  of  14  to  19  years. 
Defendant  expressed  no  displeasure  with  his  attorney  at  that  time. 
Defendant's  plea  of  guilty  was  voluntary  and  that  plea  therefore 
waives  all  errors  non- jurisdictional  in  nature.   People  v.  Phelps, 
51  111. 2d  35,  280  N.E.2d  203. 

Even  if  defendant's  argument  were  to  be  considered  on  its 
merits,  it  is  without  merit.   In  order  to  establish  incompetency 
of  counsel,  defendant  must  establish  actual  incompetency  of  counsel 
as  reflected  in  the  manner  of  carrying  out  his  duties  and  substan- 
tial prejudice  resulting  from  such  incompetency  without  which  the 
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outcome  probably  would  have  been  different.   People  v.  Goerger, 
52  111. 2d  403,  288  N.E.2d  416;  People  v.  Dudley,  46  111. 2d  305, 
263  N.E.2d  1.   Here,  defendant's  only  allegation  as  to  incompe- 
tency of  counsel  was  that  counsel  did  not  call  any  v/itnesses 
in  defendant's  behalf.   A  plea  of  guilty  voluntarily  entered 
precludes  the  necessity  of  proof.   People  v.  Hart,  52  111. 2d  235, 
287  N.E.2d  697.   Upon  defendant's  plea  of  guilty,  it  was  unneces- 
sary for  witnesses  to  testify  on  either  side.   Defendant's  amended 
post-conviction  petition  does  not  allege  that  counsel  had  failed 
to  investigate  the  case  or  had  failed  to  contact  the  witnesses 
stated  in  the  petition.   The  allegations  of  defendant's  amended 
post-conviction  petition  were  insufficient  to  demonstrate  incom- 
petency of  counsel  and  were  insufficient  to  require  an  evidentiary 
hearing.  .  ^  ,    ,. 

After  a  full  examination  of  all  the  proceedings  in  accordance 
with  the  dictates  of  Anders ,  we  concur  in  the  opinion  of  the  public 
defender  that  the  point  thus  raised  is  not  arguable  on  its  merits 
and  that  an  appeal  is  wholly  frivolous.   Our  inspection  of  the 
record  does  not  disclose  any  additional  possible  grounds  for  an 
appeal  which  are  also  not  frivolous. 

The  public  defender's  motion  to  withdraw  as  counsel  is  allowed 
and  the  judgment  of  the  circuit  court  of  Cook  County  is  affirmed. 


MOTION  ALLOVJED; 
JUDGMENT  AFFIRMED. 


*   JUSTICE  HALLETT  took  no  part. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff-Appellee , 

V. 

ELMER  COLEY, 

Defendant-Appellant. 
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APPEAL  FROM 

CIRCUIT  COURT  OF  COOK  COUIJTY, 


HONORABLE 

ROBERT  J.  COLLINS, 

PPJ::SIDING. 


MR.  PRESIDING  JUSTICE  DRUCKER  delivered  the  opinion  of  the  court: 

In  a  single  count  indictment  defendant  was  charged  v;ith  the 
crime  of  robbery.   Tried  before  a  jury,  he  was  found  guilty  as 
charged  and  sentenced  to  a  term  of  not  less  than  six  nor  more    ^. 

than  20  years.   On  appeal  defendant  contends:   (1)  he  was  not 
proven  guilty  beyond  a  reasonable  doubt;  (2)  the  prosecution's 
closing  argument  was  improper;  and  (3)  the  sentence  he  received 
was  excessive.      '      •  w.     ■  .  tk-.   ^  ,.■ 

t  James  Davis,  the  complaining  witness,  testified  that  on 

July  29,  1971,  at  approximately  3:00  A.M.,  he  was  robbed  of  his 
watch,  ring,  wallet  and  car  keys  by  defendant  and  an  accomplice. 
He  had  parked  his  1968  Cadillac  in  the  vicinity  of  743  Vvest  60th 
Street  in  Chicago  and  attempted  to  enter  a  nearby  restaurant  to 
purchase  a  package  of  cigarettes.   He  had  walked  about  2  5  feet 
from  his  car  when  he  was  accosted  by  two  men.   One  of  his  assail- 
ants, whom  he  subsequently  identified  as  defendant,  approached 
him  from  his  right  side  and  attacked  him  with  a  wooden  or  metal 
instrument  from  a  distance  of  two  feet.   Defendant  hit  Davis 
across  the  face  with  this  instrument,  demanding  that  he  give  up 
his  watch  and  ring.   Contemporaneously  Davis  could  feel  defend- 
ant's accomplice  reach  into  his  back  pocket.   After  receiving 
approximately  a  half  dozen  blows,  Davis  fell  to  the  ground  and 
lost  consciousness.   During  the  attack  his  left  eye  was  cut  and 
his  nose  bloodied.   Davis  was  able  to  observe  defendant  for  about 
two  minutes  during  the  course  of  the  robbery.   He  described 
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defendant  as  wearing  a  black  fishnet  shirt  and  a  rag  tied  around 
his  head.   Davis  regained  consciousness  at  a  hospital  to  v/hich 
he  had  been  removed.   While  hospitalized  he  was  still  dazed  and 
could  not  remember  having  spoken  v/ith  police  officers.   At  8:00 
A.M.  on  July  29  he  was  released  from  the  hospital.   That  evening 
he  viewed  a  police  lineup.   At  that  time  he  identified  defendant 
and  another  man  as  his  attackers. 

Officer  Jeffery  O'Bryan  of  the  Chicago  Police  Department 
testified  that  at  11:00  A.M.  on  July  29  pursuant  to  a  radio 
call  he  proceeded  to  a  vacant  lot  in  the  vicinity  of  627  VJest 
60th.   There  he  saw  five  black  males  removing  the  tires  from  a 
1968  Cadillac.   As  he  and  his  partner  alighted  from  their  squadrol, 
the  five  men  ran  away.   The  officers  pursued  the  men,  apprehending 
one  of  them.   O'Bryan  radioed  a  description  of  the  clothing  worn  by 
those  who  had  escaped.   When  he  returned  to  his  squadrol,  O'Bryan 
received  another  radio  message  to  the  effect  that  the  men  whom  he 
had  seen  stripping  the  Cadillac  were  presently  getting  into  another 
car.   O'Bryan  drove  to  the  location  given  in  the  message  and  with 
the  aid  of  other  officers  was  able  to  curb  this  second  car.   The 
occupants  of  this  car,  who  fit  the  description  of  the  men  observed 
stripping  the  Cadillac,  were  placed  under  arrest.   O'Bryan  iden- 
tified defendant  as  one  of  those  whom  he  had  arrested. 

Roosevelt  Harris  testified  that  on  July  29  he  was  working 
for  a  wrecking  company  in  the  area  when  shortly  before  noon  he 
saw  a  Cadillac  drive  into  a  vacant  lot  at  627  West  60th  Street. 
He  testified  that  five  or  six  youths  got  out  of  the  car  and  began 
to  take  off  its  tires.   Harris,  who  had  laid  down  his  watch,  dis- 
covered it  was  missing.   He  asked  one  of  the  youths,  who  was 
sitting  on  a  box  four  or  five  feet  from  the  car,  if  he  had  seen 
it.   Four  or  five  minutes  later,  when  the  police  arrived,  the 
boys  all  fled.   Harris  identified  defendant  as  the  young  man  with, 
whom  he  had  spoken. 
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Defendant's  mother  and  sister  testified  for  the  defense  that 
defendant  was  at  home  attending  a  party  at  the  time  Davis  was 
robbed.   Although  defendant's  mother  claimed  only  immediate 
family  members  were  in  attendance,  his  sister  stated  that  10  or 
15  friends  had  been  at  the  party. 

Defendant  testified  that  when  arrested  he  was  wearing  a 
black  knitted   T-shirt  and  a  black  scarf.   This  mode  of  dress 
was  common  in  his  neighborhood.   Defendant  claimed  that  he  had 
been  riding  with  four  or  five  friends  for  about  50  minutes  when 
he  was  arrested.   He  stated  that  he  was  a  participant  in  a  lineup 
that  was  conducted  about  an  hour  after  his  arrest.   ■  --  -  • 

Officer  Elliot  Boston  of  the  Chicago  Police  Department  also 
testified  for  the  defense.   He  had  interviewed  the  complaining 
witness  while  Davis  was  still  hospitalized.   Davis  identified 
himself  and  listed  for  the  officer  some  of  the  items  that  had 
been  stolen  but  was  unable  to  give  a  description  of  his  assail- 
ants.  On  cross-examination  it  was  revealed  that  this  interview 
was  conducted  within  one  and  one-half  hours  of  the  attack.   Boston 
stated  that  Davis  was  still  bleeding  and  seemed  to  be  in  a  daze. 
When  it  appeared  as  though  Davis  was  beginning  to  pass  out,  Boston 
terminated  the  interview.  •  :  i:  .   .  •  ■■    .,  :  ,  . 

Opinion  ■>'_■,       ■■  -.        :•  •  ;-vr:;.  \  t.  *  ■•'-. 

It  is  defendant's  first  contention  that  the  State  did  not 
establish  his  guilt  beyond  a  reasonable  doubt.   This  claim  is 
predicated  on  the  fact  that,  when  hospitalized,  Davis  was  unable 
to  give  the  police  a  description  of  his  attackers.   We  do  not 
believe  that  this  temporary  inability  mandates  the  conclusion 
that  Davis'  injuries  so  weakened  his  ability  to  observe  that 
his  subsequent  positive  lineup  identification  of  defendant  was 
untrustworthy.   During  the  course  of  the  attack  Davis  had  ample 
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opportunity  to  observe  defendant  from  a  distance  of  two  feet  for 
a  period  of  two  minutes.   When  defendant  demanded  his  v/atch  and 
ring,  Davis'  attention  v/as  drawn  to  defendant's  face.   Due  to 
the  close  proximity  of  defendant  and  his  victim,  this  identifi- 
cation testimony  is  not  weakened  by  the  absence  of  evidence 
concerning  the  lighting  conditions  at  the  scene  of  the  crime. 
That  the  police  interrogation  of  defendant  at  the  hospital  pro- 
duced no  description  of  the  robbers  may  be  easily  attributed  to 
his  dazed  and  groggy  condition.    ..  ,  .  :'    v  ,   .  '  ""J  r  .  T'd  J 

Defendant,  however,  claiming  to  find  a  factual  similarity, 
cites  People  v.  Reed,  103  111.  App.  2d  342,  243  N.E.2d  628,  as 
supportive  of  his  contention  that  this  identification  testimony 
was  fatally  defective.   We  find  Reed  to  be  distinguishable; 
there  the  complaining  witness'  identification  of  his  assailant 
rested  entirely  upon  his  assailant's  dark  coat  and  unusual 
revolver.   He  apparently  did  not  observe  his  assailant's  face 
until  the  police  took  the  assailant  into  custody.   In  the  instant 
case,  in  contrast,  Davis  viewed  defendant  for  the  two  minute 
duration  of  the  robbery  and  beating,  much  of  the  time  his  atten- 
tion drawn  to  defendant's  face.      '    ..       ■'•         '  ■  • 
i    The  testimony  of  even  one  witness  alone,  if  credible,  is  a 
sufficient  basis  for  conviction.   (People  v.  Oliver,  5  111.  App. 
3d  860,  284  N.E.2d  369.)   Here,  in  addition  to  the  positive   - 
identification  of  defendant  by  his  victim,  we  have  the  testimony 
of  Harris  and  O'Bryan.   Harris  identified  defendant  as  one  of  a 
group  of  youths  who  v/ere  "stripping"  a  Cadillac.   James  Davis 
reported  that  his  1968  Cadillac  had  been  stolen.   Officer  O'Bryan, 
responding  to  a  police  radio  call  regarding  the  stripping  of  this 
car,  effected  the  arrest  of  defendant.   At  that  time  defendant  was 
wearing  a  black  fishnet  shirt  and  a  rag  around  his  head.   Davis 
described  his  assailant  as  wearing  a  black  fishnet  shirt  and  a  rag 
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around  his  head.   On  this  record  we  can  find  no  reason  to  hold 
that  the  proof  of  defendant's  quilt  was  inadequate. 

Defendant  next  contends  that  the  closing  argument  of  the 
prosecution  deprived  him  of  his  right  to  a  fair  trial  by  an 
impartial  jury.   He  points  to  several  specific  comments  by  the 
State's  attorney  as  being  particularly  prejudicial.   Some  of 
these  comments  were  not  objected  to  at  trial,  thereby  consti- 
tuting a  waiver  of  his  right  to  put  them  in  issue  before  this 
court.   (People  v.  Bambulus,  42  111.  2d  419,  247  N.E.2d  873.) 
Other  statements  by  the  prosecutor,  notably  references  to  his 
experience  concerning  attacks  on  police  credibility  in  other 
trials  and  his  admonition  to  the  jury  that  it  had  no  duty  to 
defend  the  accused,  were  in  response  to  the  arguments  of  defense 
counsel.   As  such,  they  constitute  a  proper  reply.   (People  v. 
Zuniga,  53  111.  2d  550,  293  N.E.2d  595.)   Although  the  State's 
attorney's  comment,  "I'm  familiar  with  the  lighting  conditions 
in  the  area  of  63rd  and  Halsted  *  *  *"  may  well  have  signalled 
an  attempt  to 'introduce  extrajudicial  facts,  timely  defense 
objections  cut  short  this  line  of  argument.   Furthermore,  the 
trial  judge  ordered  this  comment  stricken.   Defendant  was  fully 
protected  by  these  actions.   Moreover,  it  is  our  belief  that 
even  if  all  the  comments  placed  before  us  by  defendant  were 
improper,  they  did  not  prejudice  him  in  so  substantial  a  manner 
that  reversal  of  judgment  would  be  required.   (See  People  v. 
Nilsson,  44  111.  2d  244,  255  N.E.2d  432.) 

Defendant's  final  contention  is  that  the  imposition  of  a 
sentence  of  from  six  to  20  years  was  excessive.   Although  we 
have  the  authority  to  reduce  sentences  under  Supreme  Court  Rule 
615(b)(3),  (People  v.  Brooks,  51  111.  2d  156,  281  N.E.2d  326), 
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it  would  be  inappropriate  for  us  to  exercise  it  in  the  instant 
case.   The  sentence  imposed  below  did  not  exceed  the  limits  set 
by  the  unified  Code  of  Corrections.   (111.  Rev.  Stat.  1973  supp. , 
ch.  38,  pars.  1005-8-1 (b) ( 3)  and  (c)(3).)   Defendant  at  the  age 
of  21  had  already  been  convicted  on  seven  prior  occasions  of 
misdemeanors.   Furthermore,  the  violence  and  personal  injury 
which  attended  this  crime  cannot  be  ignored.   Although  the 
sentence  imposed  below  exceeded  that  recommended  by  the  State, 
it  was  within  the  power  of  the  trial  judge  to  ignore  this  recon- 
mendation.   (People  v.  Marshall,  6  111.  App.  3d  224,  abst.)   On 
the  instant  facts  v/e  find  no  abuse  of  discretion  in  the  exercise 
of  this  power. 

Defendant  claims  that  in  People  v.  Pantoja,  133  111.  App.  2d 
543,  abst.,  this  court,  on  facts  similar  to  those  at  bar,  modified 
the  sentence  of  an  individual  convicted  of  burglary.   Defendant 
ignores  the  fact  that  in  Pantoja  v;e  v;ere  explicit  in  pointing  out 
that  the  absence  of  weapons  use  or  violence  was  a  major  consider- 
ation in  our  decision.   As  Davis'  hospitalization  will  attest, 
there  was  no  such  absence  here. 

We  therefore  affirm  the  judgment  and  sentence  entered  by 
the  trial  court. 

...      .  AFFIRl-IED. 

English  and  Sullivan,  JJ. ,  concur. 

Abstract. 
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PEOPLE  OF  TPIE  STATE  OF  ILLINOIS, 


Plaintiff- Appellee, 


vs. 


LUTHER  LEE,  a/k/a 
LUTHER  LEE  CLARK, 


Defend ant- Appellant 


APPEAL  FROM 

CIRCUIT  COURT 

COOK  COUNTY 


HONORABLE 
LOUIS  B.  GARIPPO, 
Presiding. 


*PER  CURIAM   (FIRST  DIVISION,  FIRST  DISTRICT)  : 

Luther  Lee,  defendant,  was  charged  "by  indictment  with 
the  crime  of  murder,  in  violation  of  section  9-1  of  the  Crim- 
inal Code  [111.  Rev,  Stat.  1969,  ch.  38,  par.  9-1] .   After  a 
bench  trial,  he  was  found  guilty  and  sentenced  to  a  term  of 
14  to  20  years.   On  appeal,  defendant  argues  that  the  repre- 
sentation afforded  him  by  appointed  counsel  at  trial  was  of 
such  low  caliber  as  to  violate  due  process   requirements. 

At  trial  the  following  evidence  was  adduced:   Fachia 
A.  Dishman  testified  that  on  August  3,  1970,  in  the  early 
evening  hours,  she  was  in  the  playground  area  of  DuSable 
High  School  with  Andrew  Wade,  also  known  as  Tutu  Wade.   The 
defendant  walked  up  carrying  a  sawed-off  shotgun  and  ordered 
Wade  to  put  his  hands  up  against  the  wall.   Defendant  then 
said,  "Man,  I'm  tired  of  you  fucking  with  me."   He  fired  one 
shot  and  Wade  fell.   Dishman  ran,  and  heard  two  more  shots 
fired.   She  immediately  telephoned  the  police.   A  short  time 
later,  Dishman  saw  the  defendant  in  the  4900  block  of  Wabash 
Avenue.   The  defendant  asked  why  she  ran  and  she  replied 
that  she  was  scared.   Dishman  and  defendant  proceeded  to  Ida 
Mae  Hospital  where  defendant  took  a  trench  coat  and  hat  he 
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was  wearing  at  the  time  of  the  shooting  out  of  the  bushes 
in  front  of  the  hospital.   He  took  two  shotgun  shells  out 
of  the  pocket  of  the  trench  coat  and  handed  them  to  Dishman. 
Dishman  and  the  defendant  then  went  to  a  lounge  located  at 
51st  Street,  between  Calumet  and  Prairie  Avenues,  where  they 
stayed  for  five  or  ten  minutes.   They  then  proceeded  to  a 
liquor  store  between  King  Drive  and  Calumet  Avenue  on  47th 
Street,  where  the  defendant  purchased  some  liquor  and  made 
several  telephone  calls.   Defendant  then  walked  Miss  Dishman 

home. 

.:..  ■■•ou  •■;  .     ;_;■...  .        .:■•.-] 

Dishman  testified  that  she  had  seen  the  sawed-off 
shotgun  approximately  three  weeks  earlier.   At  that  time 
she,  the  defendant,  Marilyn  Dunlap  and  Robert  [last  name  un- 
known] went  to  the  area  of  77th  and  Carpenter,  where  Robert 
picked  up  the  sawed-off  shotgun.   She  testified  that  they 
then  went  back  to  the  project  where  they  saw  Andrew  Wade, 
also  known  as  Tutu  Wade,  entering  the  building.   At  that 
time  Miss  Dishman  said,  "This  is  the  best  time  to  get  him 
because  we  never  have  a  chance  like  this."   Marilyn  said, 
"Yes,  that's  right,"   and  Robert  said,  "No,  it  has  to  be 
planned."   The  defendant  did  not  say  anything  at  this  time. 

It  was  stipulated  that  if  Chicago  Police  Officer 
Kelage  were  called  to  testify  he  would  state  that  on  August 
3,  1970,  in  response  to  a  call,  he  proceeded  to  the  play- 
ground of  DuSable  High  School.   There  he  found  the  body  of 
Andrew  Wade  at  the  rear  of  the  building  with  three  shot- 
gun wounds  in  his  body. 
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It  was  also  stipulated  that  if  Chicago  Police  Officer 
Carter  were  called  to  testify  he  would  state  that  in  examin- 
ing the  scene  of  the  crime,  he  discovered  a  sawed-off  shotgun 
containing  one  spent  shell.   He  also  found  tv/o  other  spent 
12-gauge  shotgun  shells,  one  having  the  v/ord  "Tutu"  scratched 
in  the  casing. 

It  was  stipulated  that  if  Dr.  Jerry  Kearns  were  called 
to  testify  he  would  state  that  on  August  4,  1970,  he  performed 
an  autopsy  on  the  body  of  Andrew  Wade.   The  body  had  three 
shotgun  wounds.   In  Dr.  Kearns'  opinion,  the  cause  of  the 
death  of  Andrew  Wade  was  a  shotgun  wound  to  the  neck  and 

spinal  cord.         ■        " 

'.  i   ■.■•'  .    ^  ■  ■ 

It  was  stipulated  that  if  Thomas  D.  Wyanessa  and 

Martin  Jerry  Weber  were  called  to  testify  they  would  state 
that  they  are  special  agents  for  the  Federal  Bureau  of  Investi- 
gation assigned  to  St.  Louis,  Missouri.   On  September  22,  1971, 
they  arrested  the  defendant  who  subsequently  gave  them  a  writ- 
ten statement. 

i  ■  b    ■■<:  \-      ■      .  ■  -      :  •:        ..       "  '   ■  r. 

In  his  written  statement,  which  was  introduced  into 

evidence,  defendant  stated  that  on  August  3,  1970,  he  was 

drinking  gin  and  noticed  Andrew  Wade  talking  to  his  girlfriend 

on  the  school  playground.   Defendant  proceeded  to  his  home 

where  he  got  his  12-gauge  sawed-off  shotgun.   The  gun  had  not 

been  fired  in  some  time  and  defendant  stopped  to  clean  it. 

He  then  went  back  to  the  playground  where  he  ordered  Wade  up 

against  the  wall.   Defendant  stated  that  he  pulled  the  trigger. 
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but  the  gun  failed  to  fire  because  he  had  forgotten  to  load 
it.   He  stated  that  he  quickly  loaded  the  gun,  aimed  it  at 
Wade  and  fired.   At  this  time  he  seemed  to  lose  all  control 
of  any  type  of  rational  behavior.   He  stated  that  the  motive 
for  the  shooting  was  that  Andrew  Wade  had  on  several  previous 
occasions  threatened  to  kill  him. 

Luther  Lee,  defendant,  testified  that  prior  to  August 
3,  1970,  Andrew  Wade,  who  was  a  member  of  the  Black  P  Stone 
Nation,  had  threatened  on  several  occasions  to  kill  him.   He 
stated  that  on  August  3,  1970,  he  had  been  drinking  all  day 
and  had  consumed  three  to  four  fifths  of  wine,  whiskey  and 
beer.   He  approached  Wade  in  the  school  yard  and  ordered  him 
up  against  the  wall.   Defendant  then  shot  Wade.   Defendant 
stated  that  after  the  first  shot  he  did  not  remember  anything 
that  had  occurred.   Defendant  testified  that  after  the  inci- 
dent in  question  he  went  to  Detroit,  Michigan,  then  to  Flint, 
Michigan,  then  to  New  York,  to  Los  Angeles,  and  finally,  to 
St.  Louis,  Missouri.  ...   ., 

Defendant's  only  argument  on  appeal  is  that  the  repre- 
sentation afforded  him  at  trial  by  appointed  counsel  was  of 
such  low  caliber  as  to  violate  due  process  requirements.   In 
order  to  sustain  such  a  position,  defendant  must  establish 
actual  incompetency  of  counsel  as  reflected  in  the  manner  of 
carrying  out  his  duties  and  substantial  prejudice  resulting 
from  such  incompetency  without  which  the  outcome  would  prob- 
ably have  been  different.   People  v.  Goerger,  52  111. 2d  403, 
288  N.E.  2d  416;  People  v.  Dudley,  45  111. 2d  305,  263  N.E.2d  1, 
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Defendant  argues  that  there  are  three  instances  which 
demonstrate  incompetency  of  counsel:   1)   when  counsel  failed 
to  object  to  prejudicial  hearsay  testimony;  2)   when  counsel 
cursorily  stipulated  to  defendant's  confession;  and  3)   when 
counsel  failed  to  raise  the  readily  available  defense  of 
insanity , 

Defendant  first  argues  that  evidence  of  his  trial  coun- 
sel's incompetency  was  demonstrated  when  his  counsel  failed  to 
object  to  the  testimony  of  Fachia  Dishman  when  she  testified 
to  a  conversation  occurring  three  weeks  prior  to  the  shooting 
of  Wade.   Dishman 's  testimony  regarding  that  conversation  in- 
dicated that  although  the  defendant  v/as  present,  he  did  not 
say  anything.   Dishman  testified  that  she  suggested  it  would 
be  a  good  time  to  kill  Wade.   Marilyn  agreed,  but  Robert  said 
that  it  had  to  be  planned.   In  view  of  the  fact  that  this  was 
a  bench  trial  where  the  trial  judge  is  presumed  to  recognize 
incompetent  evidence  and  disregard  it,  this  testimony,  even 
if  considered  improper,  did  not  result  in  any  substantial 
prejudice  without  which  the  outcome  of  the  trial  would  have 
probably  been  different.   The  evidence  of  defendant's  guilt 
was  overwhelming. 

Defendant  next  argues  that  evidence  of  his  trial  coun- 
sel's incompetency  was  demonstrated  when  his  trial  counsel 
stipulated  to  the  defendant's  confession  given  to  the  Federal 
Bureau  of  Investigation  agents.   A  stipulation  of  evidence 
does  not  indicate  incompetency  of  counsel.   People  v.  Bush, 
29  111.  2d  367,  194  N.  E.  2d  308.   Further,  defense  counsel's 
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stipulation  to  defendant's  written  statement  did  not  in  any 
way  harm  defendant's  case,  since  defendant's  testimony  at 
trial  was  substantially  the  same  as  his  written  statement. 
In  the  context  of  this  case,  defense  counsel's  stipulation 
to  defendant's  written  statement  might  well  represent  a 
tactical  decision  in  the  interests  of  candor  and  consistency. 
It  cannot  be  said  that  defense  counsel's  stipulation  resulted 
in  any  prejudice  to  defendant.   People  v.  Bliss,  44  111.  2d 
363,  256  N.  E.  2d  343. 

Defendant  next  argues  that  evidence  of  his  trial  coun- 
sel's incompetency  is  demonstrated  by  the  fact  that  he  failed 
to  raise  the  defense  of  insanity.   The  failure  to  raise  an 
insanity  defense,  even  if  it  were  a  mistake,  does  not  of  it- 
self show  that  the  defendant  was  inadequately  represented. 
People  V.  Heirens,  4  111.  2d  131,  122  N.  E.  2d  231;   People 
V.  Hinton,   132  111.  App.  2d  409,  270  N.  E.  2d  93.   Further, 
there  is  no  showing  that  the  defense  of  insanity  could  have 
been  successfully  raised  in  the  case  at  bar.   Defendant's 
own  trial  testimony,  as  well  as  his  written  statement,  estab- 
lished that  at  all  times  he  knew  what  he  was  doing  until  he 
fired  the  first  shot.   Defendant  testified  that  it  was  only 
after  that  point  that  he  seemed  to  lose  all  control. 

Defendant,  in  his  brief,  concedes  that  each  of  the 
alleged  instances  of  appointed  counsel's  misconduct,  stand- 
ing alone,  does  not  demonstrate  incompetency.   Defendant 
argues  that  when  taken  together,  these  instances  rendered 
the  proceedings  a  sham  and  denied  him  due  process  of  law. 
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After  a  careful  examination  of  the  entire  record,  we  cannot 
agree  with  defendant's  conclusion.   Defense  counsel  was  ob- 
viously prepared,  had  filed  pre-trial  motions,  effectively 
cross-examined  each  witness  at  trial  and  presented  evidence 
on  behalf  of  his  client  as  best  he  could  in  viev/  of  the 
facts  of  the  case.   Defendant  did  not  at  any  time  deny  that 
he  shot  and  killed  Andrew  Wade,  but  felt  that  his  actions 
were  justified  in  view  of  Wade's  prior  threats  against  him. 
Counsel  did  succeed  in  getting  a  minimum  sentence  on  behalf 
of  his  client.   After  an  examination  of  the  totality  of  ap- 
pointed counsel's  conduct,  we  hold  that  defendant  has  failed 
to  establish  incompetency. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  affirmed. 


Judgment  affirmed, 


*  HALLETT,  J.,  did  not  participate. 
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ROBERT  MONTGOMERY,  SR. , 

Plaintiff- Appellant , 

V. 

PHILIP  BRAVOS  and  MARY  BRAVOS, 
Defendants-Appellees . 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF  COOK  COUNTY. 


HONORABLE  VJILLIA!^  B.  KANE, 
Presiding. 


Mr.  JUSTICE  EGAN  delivered  the  opinion  of  the  court; 


This  is  an  appeal  from  a  denial  of  the  plaintiff's  petition 
brought  under  Section  72  of  the  Civil  Practice  Act.   111. Rev. Stat . 
1971,  ch.  110,  sac.  72.  .... 

The  plaintiff,  Robert  Montgomery,  Sr.,  filed  a  complaint  to 
recover  damages  for  personal  injuries  allegedly  sustained  when  the 
motor  vehicle  which  he  was  operating  was  struck  from  behind  by  the 
motor  vehicle  operated  by  the  defendant,  Philip  Bravos .   The  case 
was  assigned  for  trial  on  May  16,  1972,  and  on  May  17,  pursuant  to 
an  agreement  between  the  parties,  the  trial  court  entered  an  order 
dismissing  the  suit.   On  May  25,  a  stipulation  to  dismiss  the  action 
was  executed  by  the  attorneys  for  both  parties.   On  May  30   another 
order  of  dismissal  was  entered  by  the  court,  and  the  defendant's 
attorney  forwarded  a  settlement  draft  in  the  amount  of  $1326.75  to 
the  plaintiff's  attorney;  that  draft  was  never  returned.   A  release 
in  consideration  of  the  agreed  amount  was  executed  by  the  plaintiff. 

On  July  18,  1972,  the  plaintiff  filed  a  petition  under  Section 
72  seeking  to  vacate  the  order  of  dismissal  entered  on  May  17.  His 
petition  alleged  that  his  medical  expenses  totaled  $858.20;  that  he 
understood  that  the  pre-trial  settlement  recommended  to  him  was  the 
net  amount  that  he  would  receive  as  a  result  of  the  settlement;  and 
that  he  had  gone  to  his  attorney's  office  on  June  9  and  informed 
him  that  he  would  not  accept  the  settlement. 

The  plaintiff's  principal  contention  is  that  he  entered  into 
the  pre-trial  settlement  agreement  as  a  result  of  an  excusable  mis- 
take and,  therefore,  the  trial  court  abused  its  discretion  in  denying 
his  petition.   He  cites  Mehr  v.  Dunbar  Builders  Corp.,  7  Ill.App.3d 
881,  289  N.E.2d  25  for  the  proposition  that  a  court  is  justified  in 
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disturbing  a  settlement  agreement  if  the  dismissal  order  was  en- 
tered as  a  result  of  an  excusable  mistake  on  the  part  of  the  plain- 
tiff.  With  that  proposition  we  are  in  complete  accord,  but  we 
judge,  as  the  reviewing  court  did  in  Mehr,  that  the  plaintiff  has 
failed  to  establish  an  "excusable  mistake." 

The  record  discloses  that  the  plaintiff  v/as  in  court  on  May 
17  when  the  court  dismissed  the  suit  and  that  he  had  talked  to 
the  judge.   The  parties  had  gone  "over  the  whole  factual  situation; 
[including  the]  problem  [the  plaintiff]  would  have  in  tying  his 
additional  medical  expenses  into  the  accident."   The  plaintiff  did 
not  testify  at  the  hearing.   It  must  be  assumed  that  the  plaintiff 
agreed  to  the  above  amount  only  after  consultation  with  his  attor- 
ney regarding  attorney's  fees,  medical  expenses,  and  litigation 
fees.   The  plaintiff  does  not  allege  that  the  defendant  misled  him. 
Under  the  circumstances  we  conclude  that  he  has  failed  to  establish 
an  "excusable  mistake"  and  that  the  trial  judge  properly  exercised 
his  discretion  in  denying  the  petition. 

Further,  any  misunderstanding  arising  from  the  communications 
between  the  plaintiff  and  his  attorney  would  not  provide  a  basis 
for  relief.   Section  72  does  not  afford  a  procedure  whereby  a  party 
is  relieved  of  the  consequences  of  his  own  negligence  (Esczuk  v. 
Chicago  Transit  Authority,  39  111. 2d  464,  467,  236  N.E.2d  719),  nor 
the  negligence  of  his  attorney.   Danforth  v.  Checker  Taxi  Co.,  Inc., 
114  Ill.App.2d  471,  476,  253  N.E.2d  114. 

The  judgment  of  the  circuit  court  is  affirmed. 


JUDGMENT  AFFIRMED, 


GOLDBERG,  J.  and  HALLETT,  J.  concur. 
ABSTRACT  ONLY. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,        )       APPEAL  FROM  THE 

)       CIRCUIT  COURT  OF 

Plaintiff-Appellee,       )       COOK  COUNTY. 

) 

V.  ) 

) 

SONYA  CHARLES,  )       HONORABLE 

)       KENNETH  R.  V7ENDT, 
Defendant-Appellant.      )       PRESIDING. 

Mr.  JUSTICE  HALLETT  delivered  the  opinion  of  the  court: 

Defendant,  Sonya  Charles,  was  indicted  for  voluntary  man- 
slaughter growing  out  of  the  November  28,  1971,  shooting  of  her 
husband,  Richard  L.  Charles,  in  violation  of  111.  Rev.  Stat.  1969, 
ch.  38,  par.  9-2.   After  a  bench  trial,  she  was  convicted  of  in- 
voluntary manslaughter  and  sentenced  to  not  less  than  tv/o  nor  r.ore 
than  six  years  in  the  Illinois  State  Penitentiary.  (111.  Rev.  Stat. 
1969,  ch.  38,  par.  9-3.)   On  appeal,  she  argues  (1)  that  the  trial 
court  erred  when,  despite  her  contention  that  she  fired  in  the 
belief  that  she  was  in  imminent  danger  of  death  or  great  bodily 
harm,  it  found  that  her  belief  was  unreasonable  and  her  action 
reckless;  (2)  that,  even  assuming  that  her  belief  was  unreasonable, 
she  was  not  guilty  of  involuntary  manslaughter;  and  (3)  that  the 
sentence  imposed  is  excessive. 

The  defendant  testified  that  she  shot  her  husband  at  about 
7:40  a.m.  on  Noveniber  2  8,  1971,  through  the  bathroom  door  of  their 
Chicago  apartment,  because  she  felt  her  life  was  in  danger.   Her 
husband,  she  said,  had  been  cruel  to  her  and  to  their  baby,  Nicole. 
The  night  before,  he  had  picked  seven  month  old  Nicole  up  off  the 
bed  and  threw  her  into  her  crib.   Mr.  Charles  hit  her  about  seven 
times  during  their  two  year  marriage.   Once  she  had  a  black  eye, 
and  the  worst  time  she  couldn't  move  her  arm  "comfortably."   In 
September,  he  obtained  a  gun  to  protect  himself  when  he  drove  his 
cab,  and  he  put  it  to  her  neck,  saying  he  was  kidding,  but  she 
didn't  consider  it  kidding.   When  they  had  arguments  she  hid  the 
gun.   The  night  before  the  shooting,  he  had  pushed  Nicole's  face 
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and  nose  under  the  water  when  the  defendant  v/as  giving  Nicole  a 
bath.   An  argument  ensued  and  defendant  hid  her  husband's  gun  in 
the  diaper  pail  in  the  bathroom.   The  next  morning  at  about  7:30 
she  went  to  take  a  shower,  locking  the  bathroom  door  from  the 
inside.   After  about  ten  minutes  her  husband  said,  "V/hat  are  you 
doing  in  there?"   He  said  she  had  better  let  him  in,  but  she  said 
she  didn't  want  to  be  bothered  and  that  she  was  going  to  leave  him. 
He  started  pounding  on  the  door  and  went  from  cursing  to  threatening 
her  life,  saying  he  was  going  to  kill  her  v/hen  he  got  in  there.   She 
remembered  the  gun  in  the  diaper  pail.   She  begged  him  to  get  away 
from  the  door.   She  did  not  tell  her  husband  to  get  away  from  the 
door  because  she  had  a  gun.   She  pulled  the  trigger  and  heard  a  cry 
of  pain.   She  waited  a  few  seconds  and  then  went  out,  went  to  the 
bedroom,  but  her  husband  was  not  there,  then  went  into  the  living 
room  where  she  saw  the  door  latch  torn  from  the  wood  and  saw  her 
husband  pounding  on  the  door  of  apartment  F  across  the  hall.   He 
turned  around  and  glared  at  her  and  she  shot  "around  him,  not  at 
him";  he  had  started  toward  her  and  she  just  didn't  v;ant  him  to 
come  near  her.   The  police  arrived  to  find  the  deceased  lying  on 
his  back  on  the  hall  floor,  wearing  only  undershorts.   There  was 
a  small  hole  under  his  chest.   There  were  bullet  holes  in  the 
bathroom  door  of  defendant's  apartment,  two  bullet  holes  in  the 
door  of  apartment  F  across  the  hall  and  in  the  wall  adjacent  to  the 
door  of  apartment  F  there  was  a  third  hole. 

Involuntary  manslaughter  is  an  offense  in  which  death  results 
"from  acts  performed  recklessly  even  though  there  v;as  no  intent 
to  inflict  injury,"  such  as  pulling  of  a  loaded  gun  from  one's 
pocket  in  a  crowded  tavern.  (People  v.  Thomas  (1972),  8  111.  App. 
3d  690,  693,  290  N.E.  2d  418,  420.)   Defendant  argues  that  under 
the  circumstances  here,  her  belief  in  the  necessity  of  deadly  force 
was  a  reasonable  one.   However,  she  had  apparently  never  reported 
the  deceased's  prior  actions  to  the  police  and  it  is  undisputed  that 
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the  deceased,  at  the  time  he  was  shot,  was  unarmed,  that  he  was 
dressed  only  in  a  pair  of  shorts,  that  he  was  "pounding" on  the 
door,  trying  to  open  it,  but  not  that  he  was  trying  to  break  it 
in.   Defendant  did  not  warn  the  deceased  that  she  had  a  gun  or 
that  she  was  going  to  fire  it  through  the  door  at  him.   Defendant's 
belief  that  her  life  was  threatened  was  patently  unreasonable  and 
her  act  of  shooting  through  the  bathroom  door,  knov;ing  that  her 
husband  was  on  the  other  side,  without  the  least  warning  to  him, 
when  she  knew  him  to  be  unarmed  (she  had  his  gun) ,  was  manifestly 
a  reckless  act  in  utter  disregard  of  her  husband's  safety.   Under 
such  she  is  guilty  of  involuntary  manslaughter.   See  People  v. 
Reece  (1970),  123  111.  App.  2d  97,  100-101,  259  N.E.  2d  619. 

As  was  well  stated  in  People  v.  Adams  (1969) ,  113  111.  App. 
2d  205,  252  N.E.  2d  35,  at  page  215: 

"Self-defense  is  always  a  question  of  fact  to  be 
determined  by  the  trier  of  fact.   People  v.  Pena,  72 
111  App2d  305,  219  NE2d  667;  People  v.  Colson,  70  111 
App2d  447,  217  NE2d  348;  People  v.  Millet,  60  111  Aop 
2d  22,  208  NE2d  670;  People  v.  Jordan,  18  I112d  489", 
165  NE2d  296.   When,  after  raising  this  defense,  there 
is  a  guilty  finding,  a  reviewing  court  v;ill  not  reverse 
that  determination  unless  it  is  so  unsatisfactory  or 
improbable  as  to  justify  a  reasonable  doubt  of  the 
defendant's  guilt." 

We  conclude  that,  under  the  evidence  in  this  case,  the 
trial  court  could  justly  determine  that  the  defendant's  belief 
that  her  life  was  in  danger  was  unreasonable  and  her  action  in 
firing  a  gun  through  the  locked  door  reckless.   This  disposes  of 
contentions  (1)  and  (2)  and  we  therefore  affirm  the  conviction. 

With  respect  to  the  sentence,  in  view  of  the  fact  that  the 
defendant  had  no  prior  criminal  record  and  is  the  mother  of  two 
young  children,  we  do  feel  that  the  sentence  of  two  to  six  years 
is  excessive.   We  therefore,  under  what  was  111.  Rev.  Stat.  1971, 
ch.  38,  par.  121-9  (b) (4),  but  is  now  Illinois  Supreme  Court  Rule 
615  (b) (4) ,  reduce  the  sentence  to  not  less  than  one  year  nor  more 


-3- 


,%oOL 


befi    'jc'^-) 


it:  i\ 


X' 


r,    lath   ia' 


■;  rr  ,jf.  f  :>if':i-^    -v  '''■■' ' 


!  5     f  ^^  t 


[  :j\>4    ;-.i-/j}    eA. 


'    I '    ■•"  ?  ^ 


ii    i         ■     !. 


^-.f  c)b 


1      -,  ^  :  ...        ■      :i-l 


L:    f    X  J 


\.nl.;  If.  1 


.W 


i-».-.fj 


:C'   : 


Af.w    i)'-.v,    ^  v«''.  .     V  -  -f'-.:i  'O..;.    J 


•» 


ao; 


^-JV 


•:.  ■     ;,  t^i...:  '.C-    '. ^'i    ^?>    ^f'i 


f.'.:;    ai:     f     -  on    03    " 


.  )  (u)     i)- 


58163 


than  three  years.   As  so  modified,  the  judgment  is  affirmed. 


Judgment  affirmed  as  modified, 


GOLDBERG  AND  EGAN,  JJ.,  concur. 
Abstract  only. 
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No.  57590 

PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plain tiff -Appellee, 

vs . 

CHARLES  COLLINS  and  JEROME 
HOWARD, 


!9ClATlOj 


003 


APPEAL    FROM   THE    CIRCUIT 

COURT    OF    COOK    COUNTY. 

HONOPTVBLE 

JOHN    J.     CROWLEY, 

PRESIDING. 


Defendants-Appellants . 
PER  CURIAM: 

Charles  Collins  and  Jerome  Howard  wore  tried  in  a  bench 
trial  with  Joseph  Walker,  Larry  Lindsey  and  Florentine  Rios 
for  the  offense  of  theft,  in  violation  of  section  16-1  of  the 
Criminal  Code.   (Ill . Rev. Stat.  1971,  ch . 38 ,par. 16-1 . )   All 
five  defendants  were  found  guilty  as  charged  and  were  sentenced 
accordingly,  Charles  Collins  receiving  a  sentence  of  six  months 
in  the  House  of  Correction  and  Jerome  Howard  being  placed  on 
probation  for  a  period  of  one  year  on  condition  that  he  serve 
six  months  in  the  House  of  Correction.   Charles  Collins  and 
Jerome  Howard  alone  prosecute  this  appeal,  raising  the  sole 
contention  that  the  evidence  was  insufficient  to  prove  them 
accountable  for  the  theft. 

At  a  hearing  on  a  motion  to  suppress  certain  evidence. 
Police  Officer  Shumaker  testified  that  on  December  15,  1971, 
he  received  a  radio  dispatch  that  two  women's  purses  had  been 
stolen  on  the  north  side  of  Chicago  and  that  the  susDects  were 
four  or  five  male  Negroes  riding  in  a  19  6  3  Buick  automobile 
bearing  no  license  plate,  that  he  stopped  a  vehicle  of  such 
description  about  five  minutes  later  containing  the  five 
defendants  on  North  Lake  Shore  Drive  in  the  city  about  a  mile 
and  a  half  from  where  the  thefts  allegedly  occurred.   Upon 
his  approaching  the  vehicle  after  it  v;as  stooped,  he  observed 
two  V7omen '  s  purses  on  the  front  seat  situated  betv/een  defendant 
Rios  and  defendant-driver  Lindsey.   One  of  the  purses  was  found 
to  belong  to  Miss  Sara  Brown,  the  complaining  v/itness  in  the 
case,  and  upon  further  inspection  of  the  vehicle,  weaoons 
were  discovered.   All  five  defendants  were  placed  under  arrest. 
(The  motion  to  suppress  was  denied, \ 
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At  trial  Sara  Brown  testified  that  at  about  7:30  p.m.  on 
December  15,  1971,  she  was  walking  along  the  street  near  4303 
North  Paulina  Street  with  her  sister,  Hermina  Brovm,  and  their 
girl  friend,  Margaret  Murphy,  v;hen  she  observed  a  man,  whom  she 
identified  at  trial  as  defendant  Rios ,  run  tov/ard  her  and  take 
her  purse.   She  testified  that  the  man  ran  around  the  street 
corner,  that  she  followed  him,  and  that  he  proceeded  about  a 
quarter  of  a  block  where  he  stopped  at  a  parked  automobile; 
Rios  then  turned  around  and  the  witness  v;as  able  to  get  a  clear 
view  of  him  under  a  lighted  street  light.   Miss  Brown  testified 
that  Rios  and  two  other  men  entered  the  automobile,  but  she  v;as 
unable  to  identify  any  of  the  other  men  in  that  vehicle  or  to 
say  how  many  occupants  it  contained.   The  witness  proceeded  to 
her  home  a  short  distance  away  where  she  telephoned  the  police 
and  gave  them  a  description  of  the  vehicle  in  question.   The 
witness  later  identified  Rios  at  a  police  line-up,  but  was 
unable  to  identify  anyone  else  in  connection  with  the  theft. 

Hermina  Brown  was  called  as  a  witness  for  the  State  but 
was  unable  to  identify  either  the  automobile  involved  or  any 
person  in  connection  with  the  theft. 

Officer  Shumaker  was  called  at  trial  as  a  witness  for  the 
State,  and  it  was  stipulated  that  the  testimony  which  he  gave 
at  the  hearing  on  the  motion  to  suppress  would  stand  as  testimony 
at  the  trial.   The  officer  also  testified  that  Miss  Sara  Brown 
identified  only  defendant  Rios  at  the  police  line-UD.   It  was 
further  stipulated  that  all  five  defendants  were  shown  in  the 
line-up  in  question,  but  that  Sara  Brown  identified  only 
defendant  Rios  therefrom. 

Defendants  Howard,  Walker,  Collins  and  Lindsey  testified 
for  the  defense  and  stated  generally  that  they  all  resided  on 
the  south  side  of  Chicago.   Howard,  Walker  and  Collins  were  in 
a  restaurant  on  the  north  side  of  the  city  about  6:00  p.m.  on 
that  date.   Lindsey  picked  the  others  up  in  his  automobile 
about  that  time  after  he  had  "heard"  that  they  were  on  the 
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north  side  that  day.   Rios  was  picked  un  by  Lindsey  "walking  on 
the  streets"  about  ten  minutes  later  and  a  few  blocks  av/ay.   Ho 

one  exited  the  vehicle  after  they  had  entered  it  that  evening; 
that  they  may  or  may  not  have  been  in  the  vicinity  of  4  30  3  !Iorth 
Paulina  Street  on  that  day;  and  that  they  did  not  take  Miss 
Brown's  purse. 

The  foregoing  summary  of  the  evidence  reveals  that  the  . 
State  failed  to  prove  defendants  Charles  Collins  and  Jerome 
Howard  accountable  for  the  offense  of  theft  in  conformance  with 
the  requirements  of  section  5-2  of  the  Criminal  Code  relating 
to  accountability.   (Ill .Rev. Stat .  1971,  ch . 38 ,par . 5-2 . ) 

As  noted  in  People  v.  Ramirez  (1968),  93  Ill.App.2d  404, 
410,  236  N.E.2d  284,  three  factors  must  be  proven  by  the  State 
in  order  to  bring  an  accused  within  the  purview  of  the  account- 
ability statute:  (1)  that  he  solicited,  aided,  abetted,  agreed 
or  attempted  to  aid  another  in  the  planning  or  commission  of 
the  offense;  (2)  that  his  participation  must  have  taken  place 
either  before  or  during  the  commission  of  the  offense;  and  (3) 
that  it  must  have  been  with  the  concurrent,  specific  intent  to 
promote  or  facilitate  the  commission  thereof.   The  defendant  in 
Ramirez  was  not  proven  to  have  been  accountable  for  the  unlawful 
act  of  the  principal  accused.   See  also  People  v.  Tillman  (1971) , 
130  Ill.ADp.2d  743,  265  N.E.2d  904. 

In  the  instant  case,  the  evidence  adduced  bv  the  State 
shows  only  that  there  was  a  possibility  that  defendants  Charles 
Collins  and  Jerome  Howard  may  have  been  in  the  Lindsey  vehicle 
at  the  time  of  the  theft,  since  Miss  Sara  Brown  testified  merely 
that  she  observed  defendant  Rios  and  two  other  men  enter  the 
vehicle  and  that  she  was  unable  to  tell  how  many  occupants  v;ere 
in  that  vehicle  at  the  time;  she  was  also  unable  to  identify 
anyone  other  than  Rios  as  having  been  connected  with  the  theft 
or  the  vehicle  although  it  v;as  stipulated  that  the  other  four 
defendants  were  in  the  police  line-un  at  which  she  identified 
Rios  as  the  assailant. 
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The  State  argues  that  the  evidence  adduced  by  the  defense 
proved  defendants  Collins'  and  Howard's  complicity  in  the  theft. 
That  evidence  at  best  shows  only  that  they  entered  the  Lindsey 
vehicle  at  about  6:00  p.m.,  that  Rios  entered  the  Lindsey  vehicle 
about  ten  minutes  after  they  did,  and  that  neither  they  nor  Rios 
exited  the  vehicle  until  the  time  of  the  arrest.   The  evidence 
as  to  the  time  when  Rios  entered  the  Lindsey  vehicle  is  to  be 
compared  to  the  State's  evidence  that  Miss  Brov/n  observed  Pios 
enter  the  vehicle  sometime  after  7:30  n.m.  and  in  the  nresence 
of  "other  men. " 

The  evidence  as  a  whole  shows  no  more  than  defendants 
Charles  Collins  and  Jerome  Howard  v;ere  nresent  in  the  Lindsey 
vehicle  at  the  time  of  the  arrest,  in  the  company  of  defendant 
Rios  and  the  stolen  merchandise.   There  is  no  evidence,  either 
direct  or  circumstantial,  that  defendants  Collins  and  Howard 
in  any  manner  aided,  abetted,  or  otherwise  contributed  to  or 
participated  in  the  offense  of  the  theft  by  Rios.   Their 
convictions  for  the  theft  based  upon  the  theory  of  accounta- 
bility must  therefore  be  reversed. 

The  cases  cited  by  the  State  in  supoort  of  its  theor\'  of 
accountability  are  inapposite  to  the  instant  circumstances: 
People  V.  Thicksten  (1958),  14  111. 2d  132,  150  N.E.2d  813; 
People  V.  Brendeland  (1957),  10  111. 2d  469,  140  N.E.2d  708; 
People  V.  Bracey  (1969),  110  Ill.App.2d  329,  249  N.E.2d  224. 

For  these  reasons,  the  judgments  of  the  circuit  court  of 
Cook  County,  finding  defendants  Charles  Collins  and  Jerome 
Howard  guilty  of  the  offense  of  theft,  are  reversed. 

Judgments  reversed. 

Third  Division.   Justice  ^!EJDA  did  not  participate. 
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No.  57613 


APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COUNTY. 

HONORABLE 
KENNETH  R.  V7ENDT , 
PRESIDING. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff -Appellee, 
vs. 
RICHARD  BURRAGE, 

Defendant-Appellant. 
PER  CURIAM:  '  ' ''' 

Richard  Burrage,  defendant,  was  charged  by  indictment  v;ith 
the  crime  of  aggravated  battery,  in  violation  of  section  12-4 
of  the  Criminal  Code  (111. Rev. Stat .  1971,  ch. 38 ,par . 12-4) . 
After  a  bench  trial,  defendant  was  found  guilty  and  sentenced 
to  a  term  of  one  and  one  half  years  to  four  and  one  half  years. 
On  appeal  defendant  contends  that  he  did  not  knowingly  and 
understandingly  waive  his  right  to  a  jury  trial;  and  that  the 
evidence  was  insufficient  to  establish  his  guilt   beyond  a 
reasonable  doubt. 

At  trial,  Terry  Alboyd,  Alonzo  Johnson,  Randy  Johnson, 
Dennis  Johnson  and  Thomas  Johnson  testified  that  on  June  21, 
1971,  in  the  late  afternoon,  they  were  visiting  Eddie  Williams 
at  80  8  South  Kilbourn,  Chicago,  Illinois.   They  were  sitting 
on  the  front  porch  of  Eddie  Williams '  home  when  Eddie  Williams 
went  across  the  street  to  talk  to  someone  in  front  of  the  home 
at  807  South  Kilbourn.   A  man  came  out  of  the  house  at  807  South 
Kilbourn  and  slapped  Eddie  Williams,  knocking  his  hat  off.   As 
Williams  bent  down  to  pick  up  his  hat,  the  nan  shot  the  hat. 
When  Eddie  Williams  bent  down  a  second  time  to  nick  up  the  hat, 
the  man  shot  Eddie  Williams  and  fled.   The  defendant  came  out 
of  the  house  at  807  South  Kilbourn  carrying  a  shotgun.   As 
Eddie  Williams  attempted  to  flee,  the  defendant  shot  him. 
Defendant  then  turned  his  shotgun  towaid  the  oorch  of  80  8  Soutli 
Kilbourn  and  fired.   The  men  attemoted  to  flee  and  the  defendant 
fired  a  second  time.   Each  of  the  witnesses  was  struck  by  the 
shotgun  oellets  in  various  narts  of  their  bodies. 
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Ray  Wolfe  and  Chris  Groqman,  Chicago  Police  officers, 
testified  that  on  June  21,  1971,  they  responded  to  a  call  and 
proceeded  to  808  South  Kilbourn,  Chicago,  Illinois.   Unon  their 
arrival,  they  observed  four  men,  standing  in  front  of  that 
address,  who  were  bleeding  from  different  parts  of  their  bodies. 
Two  other  men  were  found  face  down  in  the  gangway  of  that 
address.   As  the  officers  were  helping  the  v/ounded  men  into 
the  squadrol,  the  defendant  appeared  on  the  scene  and  was 
identified  as  the  person  who  had  shot  the  victims.   Defendant 
ran  into  the  house  at  80  7  South  Kilbourn  where  he  was  placed 
under  arrest.   As  the  defendant  was  being  taken  from  that 
address.  Officer  Grogman  found  two  expended  shotgun  shells 
on  the  front  porch. 

Eugene  Burrage,  the  defendant's  father,  testified  that 
on  June  21,  1971,  the  defendant  left  the  family  home  at  807 
South  Kilbourn  at  approximately  3:30  p.m.  The  defendant  was 
not  in  the  home  at  the  time  of  the  shooting.  The  next  time 
he  saw  the  defendant,  the  police  were  bringing  him  into  the 
house. 

Eddie  Theresa  Swayzer  testified  she  was  in  the  Burrage ' s 
home  at  the  time  of  the  shooting,  and  defendant  was  not  present. 

J.D.  Brooks  testified  that  at  the  time  of  the  shooting, 
the  defendant  was  in  his  home  at  74  4  South  Kilbourn. 

Defendant  contends  that  he  did  not  knowingly  and  under- 

standingly  waive  his  right  to  a  jury  trial.   The  record 

discloses  the  following  colloquy  concerning  a  jury  trial: 

"THE  COURT:   You're  entitled  to  a  jury  trial  to  see 
if  they  render  a  verdict  of  guilty  or 
innocent  on  the  charge  of  aggravated 
batteiry,  you  understand  that,  sir? 

MR.  PRIDE  (defense  counsel):   You're  entitled  to 
a  jury  trial. 

DEFENDANT:   Yes,  sir. 

THE  COURT:   I  understand  you  wish  to  v:aive  this 
right  and  to  be  tried  by  me. 

DEFENDANT:   Yes,  sir. 
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THE  COURT:   So  kindly  indicate  and  sign  v;hat 

we  call  a  jury  waiver.   I  assume  of 
course,  Mr.  Pride,  the  plea  is  not 
guilty . 

MR.  PRIDE:   Plea  of  not  guilty." 

There  is  no  precise  formula  for  determining  whether  a 
defendant's  waiver  of  the  right  to  a  jury  trial  is  knov/ingly 
and  understandingly  made.   (People  v.  Richardson  (1965),  32  111. 
2d  497,  207  N.E.2d  453.)   Each  case  depends  upon  the  particular 
facts  and  circumstances  of  that  case.   (People  v.  Wesley  (1964) , 
30  111. 2d  131,  195  N,E.2d  708.)   A  lengthy  explanation  of  the 
consequences  of  a  jury  trial  is  not  a  prerequisite  of  the 
validity  of  a  jury  waiver.   People  v.  Bradley  (1970),  131  111. 
App.2d  91,  266  N.E.2d  469. 

In  the  present  case,  defendant  was  represented  by  privately 
retained  counsel.   The  trial  judge  informed  the  defendant  of  his 
right  to  a  jury  trial,  as  did  his  privately  retained  counsel. 
When  asked  if  he  wished  to  waive  a  jury  trial  and  be  tried  by 
the  court,  defendant  replied  affirmatively.   Defendant 
voluntarily  signed  the  jury  waiver.   Under  these  circumstances 
we  conclude  that  the  defendant  knowingly  and  understandingly 
waived  his  right  to  a  jury  trial.   People  v.  Lenair  (1970)  , 
130  Ill.App.2d  147,  264  N.E.2d  525. 

Defendant  also  contends  that  the  State's  evidence  was 
improbable,  contradictory  and  was  insufficient  to  establish 
his  guilt  beyond  a  reasonable  doubt.   In  a  bench  trial,  it 
is  the  duty  of  the  trial  judge  to  determine  the  credibility 
of  witnesses  and  the  weight  to  be  given  to  their  testimony. 
Only  where  the  evidence  is  so  unsatisfactory  as  to  raise  a 
reasonable  doubt  of  the  defendant's  guilt  will  the  finding 
of  the  trial  court  be  disturbed.   People  v.  Hampton  (1969) , 
44  111. 2d  41,  253  N.E.2d  385;  People  v.  Pointer  (1972),  6  111. 
App.3d  113,  285  N.E.2d  171. 

In  the  instant  case,  the  testimony  of  five  eyewitnesses 
established  that  the  defendant  without  provocation  fired  three 
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shotgun  blasts,  hitting  each  of  the  complainants.   The  defendant 
then  fled.   The  testimony  of  two  Chicago  Police  officers  established 
that  the  defendant  subsequently  returned  to  the  scene,  challenged 
the  victims  and  then  ran  into  his  home,  where  he  v/as  arrested.   Tvs 
the  defendant  was  being  taken  from  his  home,  tv/o  expended  shotgun 
shell  casings  were  found  on  the  defendant's  front  porch.   This 
evidence  was  sufficient  for  the  trial  court  to  determine  that  the 
defendant  was  proved  guilty  beyond  a  reasonable  doubt.   Minor 
discrepancies  in  the  testimony  of  witnesses,  such  as  those 
pointed  out  by  defendant  in  the  instant  case,  affect  only  the 
credibility  of  witnesses,  which  is  a  matter  for  the  trier  of 
fact  to  determine.   (People  v.  Thomas  (1970),  127  Ill.App.2d 
444,  262  N.E.2d  495.)   On  the  basis  of  the  record  before  us, 
we  cannot  say  that  the  trial  court's  determination  was  erroneous. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 

,  .   .        ■     .  ■.  •  ^ 
court  of  Cook  County  is  affirmed. 

...■'■      '   " 
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Judgment  affirmed. 

Third  Division.   Justice  Mejda  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plain tiff -Appellee, 
vs. 

CECIL  PAGE  and  WILLIE  CARTER, 

Defendants -Appellants 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COU!JTY 


HONOPJ^BLE 

LOUIS  B.  GARIPPO, 

PPJISIDIMG. 


PER  CURIAM: 

,  .  ■)■'•■       O-   - 

Cecil  Page  and  Willie  Carter,  defendants,  were  charged  by 
indictment  with  the  crime  of  armed  robbery,  in  violation  of 
section  18-2  of  the  Criminal  Code  (111.  Rev.  Stat.  1971,  ch .  38, 
par.  18-2)  .   Willie  Carter  was  also  charged  bv  indictment  v/ith 
unlawful  use  of  a  weaoon  within  five  years  of  conviction  of  a 
felony,  in  violation  of  section  24-1 (a) (4)  of  the  Criminal  Code 
(111.  Rev.  Stat.  1971,  ch.  38,  par.  24-1 (a)  (4)).   After  a  bench 
trial  both  defendants  were  found  guiltv  as  charged  in  the 
indictments.   Defendant  Page  was  sentenced  to  a  term  of  five 
to  eight  years  on  the  charge  of  armed  robbery.   Defendant  Carter 
was  sentenced  to  a  term  of  seven  to  twelve  years  on  the  charge 
of  armed  robbery  and  a  term  of  one  year  to  one  vear  and  one  dav 
on  the  charge  of  unlawful  use  of  a  weapon  within  five  years  of 
conviction  of  a  felony,   the  sentences  to  run  concurrentlv. 
On  appeal,  defendant  Page  argues  that  his  minimum  sentence  is 
excessive.   Defendant  Carter  argues  that  his  sentence  for  armed 
robbery  is  excessive  and  that  he  was  imorooerly  convicted  and 
sentenced  for  two  offenses  which  arose  out  of  the  same  course 

of  conduct. 

The  evidence  as  adduced  at  trial  is  summarized:   On 
February  17,  1972,  Mr.  A.  D.  Jackson  was  driving  his  cab  in 
the  vicinity  of  Lake  and  Clark  Streets  in  Chicago,  Illinois, 
when  he  picked  up  the  two  defendants  as  passengers.   Defendants 
informed  him  that  they  wanted  to  go  to  2600  West.   When  the 
cab  reached  aoproximately  2600  West  Monroe,  defendant  Carter 
pulled  a  gun  and  announced  a  robberv.   Jackson  was  instructed 
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to  drive  to  a  nearby  vacant  lot,  where  defendant  Page  took 
approximately  $17  from  his  pocket.   Jackson  was  then  forced 
to  get  into  the  rear  seat  of  the  cab  with  defendant  Carter, 
while  defendant  Page  drove  the  cab.   Defendant  Carter  told 
Jackson  that  they  were  going  to  take  him  out  to  the  suburbs 
and  blow  his  brains  out.   At  approximately  Harrison  cind 
California,  Jackson  observed  a  police  car  and  jumned  out  the 
door  of  the  cab.   Jackson  informed  the  nolice  officers  of  what 
had  occurred  and  they  gave  chase.   The  cab  jumoed  the  curb 
while  going  west  on  Harrison  Street.   The  oolice  officers 
observed  the  defendants  Page  and  Carter  running  from  the  scene 
and  were  able  to  apprehend  both  a  short  distance  awav.   A 
search  of  defendant  Page  revealed  16  one-dollar  bills  and 
several  dollars  in  change.   A  search  of  defendant  Carter  re- 
vealed a  Smith  and  Wesson  blue  steel  revolver  and  a  oatrolman's 
special  police  badge.  Defendant  Carter  stipulated  that  he  had 
been  convicted  of  robbery  on  September  11,  1970,  and  was  olaced 
on  probation  for  a  period  of  two  years. 

Willie  Carter,  defendant,  testified  that  on  February  17, 
1972,  he  was  returning  from  the  home  of  a  friend  and  was 
arrested  while  going  east  on  Harrison.   He  denied  ever  entering 
Jackson's  cab  or  robbing  him.   Carter  testified  that  he  was 
employed  as  a  security  guard  night  watchman  for  Great  Lakes 
Security  and  that  pursuant  to  that  occupation,  he  had  the  gun 
in  his  possession.   Cecil  Page,  defendant,  testified  that  on 
February  17,  1972,  he  was  arrested  on  Sacramento  Boulevard  in 
Chicago,  Illinois.   He  denied  ever  entering  the  cab  of  Jackson 

or  robbing  Jackson. 

Defendant  Page  argues  that  his  minimum  sentence  of  five 
years  for  armed  robbery  is  excessive  and  should  be  reduced  to 
a  term  of  four  years.   The  State  in  its  brief  concedes  that 
defendant  Page's  minimum  sentence  is  excessive  and  agrees  that 
the  minimum  sentence  should  be  reduced  to  a  term  of  four  years. 
At  the  time  of  defendant  Page's  sentence,  the  statutory  minimum 
for  armed  robbery  was  five  years  (111.  Rev.  Stat.  1971,  ch.  38, 
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par.  18-2 (b)).   Under  the  Unified  Code  of  Corrections,  which 
is  applicable  to  cases  pending  on  apoeal  (Peonle  v.  Chuoich, 
53  111.  2d  572,  295  N.E.  2d  1),  armed  robbery  is  a  Class  1 
felony  (111.  Rev.  Stat.  1972  Supp.,  ch .  38,  par.  18-2).   The 
minimum  sentence  for  a  Class  1  felony  is  four  years  (111.  Rev. 
Stat.  1972  Supp.,  ch .  38,  oar.  1005-8-1 (b) ( 2) ) .   At  the  time 
of  his  conviction,  defendant  Page  was  20  years  old  and  had  no 
prior  criminal  record.   Under  these  circumstances,  we  deem  it 
appropriate  to  reduce  defendant  Page's  minimum  sentence  to  a 
term  of  four  years. 

Defendant  Carter  first  argues  that  his  sentence  for  arr-.ed 
robbery  is  excessive  and  that  his  case  should  be  remanded  for  re- 
sentencing under  the  provisions  of  the  Unified  Code  of  Correc- 
tions.  The  Unified  Code  of  Corrections  provides  that  for  arrried 
robbery,  which  is  a  Class  1  felony,  the  sentence  shall  be  a  term 
of  four  years  unless  the  court,  having  regard  for  the  nature  and 
circumstances  of  the  offense  and  the  historv  and  character  of 
the  defendant,  sets  a  higher  minimum  term  (111.  Rev.  Stat.  1972 
Supp.,  ch.  38,  par.  1005-8-1 (c) (2) ) .   In  the  case  at  bar,  the 
trial  court,  after  considering  the  facts  as  adduced  at  trial 
and  defendant's  prior  record,  sentenced  Carter  to  a  term  of 
seven  to  twelve  years.   Carter's  sentence  is  permissible  under 
the  Unified  Code  of  Corrections  and,  considering  the  facts  as 
adduced  at  trial  and  defendant's  prior  record,  the  sentence  is 
not  excessive. 

Defendant  Carter's  second  contention  is  that  he  was  im- 
properly convicted  and  sentenced  for  both  armed  robbery  and  un- 
lawful use  of  a  weapon  within  five  years  of  conviction  of  a 
felony  since  both  offenses  arose  out  of  the  same  course  of 
conduct.   Where  a  defendant  is  convicted  of  two  offenses  which 
arise  out  of  the  same  conduct,  he  cannot  be  sentenced  for  both. 
(People  V.  Sykes,  10  111.  App.  3d  657,  295  N.E.  2d  323.)  However, 
a  defendant  may  properly  be  sentenced  for  seoarate  offenses  if 
the  crimes  are  distinct  and  do  not  arise  from  the  same  conduct 


-3- 


.! .-.   ;;■'?' 


'.  p  e  •; 


ii.oK    t:     ■  .  :;  tro    <; '  ul^pT 


!,     ■■■■V.  •     : :  i\    1.-.  r'rr    i  nfi    nv- 


■■'J' 


A     '  ■ '  T 


■■)  nis 


-  .j'j     :■  :.        '  f      ,J'iUOO 

•-  ■      ■     \  ■  I'm:.',  -'ii^.  r-n   ,'' 

■  >CJ  t,  -"  ^-^     li     "^     • 


afi 


58330 


even  though  closely  related  in  time.  (Poonle  v.  Tohn-^on,  44 
111.  2d  463,  256  N.E.  2d  323.)  In  Peoplrj  v.  Barry,  6  III.  Aon. 
3d  836,  286  N.E.  2d  753,  the  defendant  argued  that  he  was  im- 
properly sentenced  for  aggravated  assault  and  unlawful  use  of 
a  weapon  since  both  transactions  arose  out  of  the  same  course 
of  conduct.   We  rejected  that  contention,  holding  that  the 
offense  of  unlawful  use  of  a  weapon  was  seoarate  and  distinct 
from  aggravated  assault  and  was  committed  by  merely  carrying 
the  gun  concealed  upon  his  person. 

In  the  case  at  bar,  defendant  committed  the  offense  of 
unlawful  use  of  a  weapon  by  carrying  a  weapon  uoon  his  nerson. 
That  offense  was  completed  prior  to  the  armed  robbery  of 
Jackson.   The  armed  robbery  of  Jackson  was  seoarate  and 
distinct  from  the  act  of  carrying  a  pistol  concealed  on  his 
person.   The  offense  of  armed  robbery  requires  different  ele- 
ments  of  proof  and  is  clearly  distinct  from  the  offense  of 
unlawful  use  of  a  weapon.   Defendant  Carter  was  prooerly  sentenced 
for  both  armed  robbery  and  unlawful  use  of  a  weapon  within  five 
years  of  conviction  of  a  felony. 

For  the  foregoing  reasons,  the  minimum  sentence  of  defen- 
dant Page  is  reduced  to  a  term  of  four  years,  so  that  his 
sentence  shall  be  four  to  eight  years,  and  as  modified,  the 
judgments  of  the  circuit  court  of  Cook  County  are  affirmed. 

Affirmed  as  modified. 

Second  Division 

Justice  Hayes  did  not  participate. 

Publish  abstract  only. 


-4- 


-;.-/    '^T'.rc-^-::-!    r.r'.-f    b'^^'iliv.rn.oo    -  ar,Dn«^^*iu    ,  ;- 


S      ■■'!'  '  ■■•T*!  ■■   '■      Y'"^'      •" 


:),;     ■  7?      _,  V.' 


-         r.     Ic     ^-yRl:      I 
■•■'-■-v.-':..     ri^:i<^.::.     fiJod    1>:.  ^ 


,-!0^^^:VAi; 


-^on    bx! 


r- 


^ 


•^-  lOl 


0 


58830 


PEOPLE  OF  THE  STATE  OF  ILLINOIS      ) 

EX  REL.  CHARLES  BROWN,  ) 

Relator-Appellant,   ) 

vs.  J 

) 

JOHN  W.  TWOMEY,  WARDEN,  ILLINOIS     ) 

STATE  PENITENTIARY,  JOLIET,        ) 

ILLINOIS ,  ) 

Respondent-Appellee . ) 


Appeal  from  the 
Circuit  Court  of 
Cook  County 

Honorable 
Joseph  A.  Power, 
Presiding. 


Ctl  Mil     ,1  '- 


PER  CURIAM:  * 
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Charles  Brown  (relator)  appealed  from  the  dismissal  by 
the  circuit  court  of  his  Petition  for  Writ  of  Habeas  Corpus  and 
from  the  alleged  denial  of  his  motion  for  discovery  filed  in  con- 
nection with  that  Petition. 

The  Public  Defender  of  Cook  County  has  filed  ir.  this 
court  a  motion  for  leave  to  withdraw  as  appellate  counsel,  sup- 
ported by  a  brief  pursuant  to  Anders  v.  California,  38  6  U.  S. 
738,  wherein  counsel  states  that  the  sole  question  v/hich  may  be 
raised  on  appeal,  which  in  final  analysis  is  without  merit,  is 
whether  relator  was  denied  procedural  due  process  of  law  in  his 
habeas  corpus  hearing.   Relator  was  sent  copies  of  the  motion 
and  the  brief  and  was  allowed  additional  time  within  which  to  file 
any  points  he  desired  to  support  the  appeal;  relator  has  not 
responded. 

Relator  was  found  guilty  with  a  co-defendant  of  the  rob- 
bery of  a  passenger  aboard  a  Chicago  Transit  Authority  train  and 
was  sentenced  to  a  term  of  5  to  10  years  in  the  penitentiary'.   The 
judgment  of  conviction  was  affirmed  by  this  court  on  direct  appeal  in 
People  V.  Brown,  76  111.  App.  2d  362,  222  N.  E.  2d  227.   Relator's 
subsequent  petition  filed  pursuant  to  the  Illinois  Post-Conviction 
Hearing  Act  was  dismissed  without  an  evidentiary  hearing  and  the 
dismissal  was  affirmed  by  the  Supreme  Court  in  People  v.  Bro^-n, 
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) 

51  111.  2d  271,  281  N.  E.  2d  682.   (111.  Rev.  Stat.  1971,  ch.  33, 
par.  122-1  et  seq. ) 

Relator  thereafter  filed  the  instant  Petition  for  Writ 
of  Habeas  Corpus  (Number  H.C.  46398)  wherein  he  alleged  that  the 
complaining  witness  at  trial  gave  perjured  testimony  as  to  his 
residence  and  working  addresses  and  that  the  Chicago  Transit 
Authority  police  filed  a  false  police  report  that  relator  and 
his  co-defendant  were  arrested  with  a  third  party  for  the  offense 
in  question,  whereas  that  third  party  was  neither  irriplicated  in 
nor  arrested  for  the  offense  until  several  weeks  thereafter. 
The  Petition  concluded  that  the  foregoing  circumstances "played  an 
integral  part  in  the  conviction  of"  relator  and  that  the  "true 
facts"  were  unknown  to  relator  at  the  time  of  the  trial.   Relator 
also  filed  a  motion  for  discovery  and  the  production  of  certain 
police  reports  and  witness"  statements  which  he  alleged  were 
"essential  to  [his]  burden  of  proof  to  establish  his  contentions 
now  pending  on  writ  of  Habeas  Corpus  in  this  Court."   The  record 
discloses  that  the  Petition  for  Writ  of  Habeas  Corpus  was  dis- 
missed after  a  brief  hearing  on  the  State's  m.otion  to  dismiss; 
the  record  fails  to  disclose  any  disposition  of  the  discovery  and 
production  motion  filed  by  relator,  although  relator's  notice 
of  appeal  to  this  court  is  filed  from  the  "denial  of  haceas  corpus 
and  motions  for  discovery." 

The  Petition  for  Writ  of  Habeas  Corpus  alleges  no  defect 
in  the  trial  court's  jurisdiction  to  try  relator  on  the  robbery 
charge,  nor  does  it  allege  any  circumstances  which  occurred  there- 
after entitling  him  to  a  discharge,  as  required  by  statute.   111. 
Rev.  Stat.  1971,  ch.  65,  par.  22;  People  ex  rel.  Skinner  v.  Randolph, 
35  111.  2d  589,  221  N.  E.  2d  279.   The  Petition  was  properly  dis- 
missed under  the  circumstances,  and  its  dismissal  presents  no 
ground  upon  which  an  appeal  in  this  case  can  be  based. 

Whether  the  motion  for  discovery  and  production  of  docu- 
ments was  considered  by  the  trial  court  is  immaterial  in  light  of 
the  matters  which  it  sought  and  the  purposes  for  which  those  matters 
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were  intended.   The  Petition  for  Writ  of  Habeas  Corpus  contained 
allegations  irrelevant  to  the  grounds  necessary  for  the  granting 
of  relief  under  the  habeas  corpus  statute;  the  motion  for  dis- 
covery and  the  production  of  documents  which  sought  matters  to 
support  that  which  was  alleged  in  the  Petition  v/as  likewise  immater- 
ial to  the  issues  in  a  habeas  corpus  proceeding. 

The  relief  requested  in  the  instant  Petition  may  not 
stand  as  relief  sought  by  way  of  a  petition  under  the  post-conviction 
statute,  as  provided  in  People  ex  rel.  Palmer  v.  Tvromey,  5  3  111. 
2d  479,  292  N.  E.  2d  379,  since  relator  has  heretofore  filed  a 
petition  for  relief  under  that  statute,  which  petition  was  found 
wanting  by  both  the  trial  court  and  the  court  on  review.   (People 
v.  Brown,  51  111.  2d  271,  281  N.  E.  2d  682.) 

Upon  independent  review  of  the  record  by  this  court  in 
discharge  of  our  duty  under  the  Anders  decision,  we  have  found 
no  additional  ground  upon  which  an  appeal  in  this  case  can  be 
predicated.   We  conclude  that  the  appeal  is  frivolous  and  wholly 
without  merit.        ■■  .,  -  '  -        •.  ' 

The  motion  of  the  Public  Defender  of  Cook  County  for 
leave  to  withdraw  as  appellate  counsel  is  accordingly  allowed, 
and  the  judgment  of  the  circuit  court  of  Cook  County  is  affirmed. 

MOTION  ALLOWED. 
:  .         JUDGMENT  AFFIRMED. 

*  SECOND  DIVISION,  FIRST  DISTRICT 
HAYES,  J.,  did  not  participate 

PUBLISH  ABSTRACT  ONLY. 
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No.  57397 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Respondent-Appellee , 

VS. 

GEORGE  W.  COLES, 

Petitioner-Appellant . 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


HONORABLE 
KENNETH  R.  WE^IDT, 
PRESIDING. 


PER  CURIAM: 


After  a  non-jury  trial,  George  W.  Coles  was  convicted  of 
armed  robbery  and  sentenced  to  a  term  of  not  less  than  two  nor 
more  than  six  years.   The  conviction  was  affirmed  on  direct 
appeal  to  this  court.   People  v.  Coles  (1973) ,  10  111.  Add.  3d 
1060,  295  N.E.  2d  503.   The  instant  apoeal  is  from  the  trial 
judge's  denial  of  defendant's  motion  under  section  72  of  the 
Civil  Practice  Act  to  vacate  the  conviction  and  sentence  and 
for  a  new  trial.   111.  Rev.  Stat.  1971,  ch.  110,  par.  72.   Peti- 
tioner contends  (1)  that  the  trial  court  imoroperly  denied  his 
request  for  a  new  trial  as  he  would  "very  likely"  have  been 
acquitted  if  the  newly  discovered  evidence  had  been  presented 
at  the  original  trial,  and  (2)  the  trial  court's  suggestion 
that  if  the  defendant  passed  a  lie  detector  test  he  would  be 
granted  a  new  trial  denied  defendant  due  orocess. 

The  facts  of  the  case  are  set  out  in  detail  in  the  earlier 
opinion  of  this  court  and  may  be  summarized  for  the  purpose  of 
this  appeal  as  follows:   The  complainant,  Clara  Gartner,  testi- 
fied that  on  October  28,  1970,  about  5:45  P.M.,  she  was  robbed 
by  a  man  with  a  gun  whom  she  identified  at  trial  as  the  defendant, 
Defendant  took  her  purse,  six  or  seven  dollars,  a  Carson  Pirie 
Scott  charge  plate,  alien  identification  card,  library  card, 
and  a  Michael  Reese  identification  card.   The  next  day  she  identi- 
fied the  defendant  in  a  lineup.   Defendant's  mother  testified 
that  defendant  was  with  her  at  5:25  P.M.  on  the  dav  in  question 
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and  the  defendant,  himself,  testified  that  he  left  the  pool  hall 
about  5:00  P.M.  that  afternoon  to  meet  his  mother  at  34th  and 
Halsted.   One  Elizabeth  Jackson  also  testified  that  she  was 
arrested  October  29,  1970,  at  the  Carson  Pirie  Scott  store  in 
Oak  Lawn,  along  with  Peggy  Chaoman ,  because  thev  had  a  charge 
plate  belonging  to  the  comolainant  which  she  had  obtained  from 
John  Carey  and  Maurice  Frye ,  not  from  the  defendant.   Peggy 
Chapman  did  tell  the  police  that  defendant  George  Coles  had 
given  them  the  card  and  at  first  she  did  not  tell  the  truth  to 
the  police;  she  had  known  George  Coles  approximate Iv  two  vears 
and  on  one  occasion  had  lived  with  him  and  his  wife  for  two  or 
three  months. 

Defendant's  section  72  petition  alleged  that  he  and  his 
mother  had  made  diligent  efforts  to  obtain  witnesses  durinc  the 
trial,  that  he  could  not  find  Newana  Watts,  and  was  "forced  to 
trial  with  such  witnesses  as  he  had"  after  the  trial  court's 
denial  of  a  motion  for  continuance  on  July  7,  1971,  that 
Miss  Watts'  testimony  would  "clear  uo  the  problem  of  who  stole 
the  cards"  and  robbed  the  victim  and  was  not  merely  "c\amulative" 
of  Miss  Jackson's  testimony  at  the  trial.   The  attached  affidavit 
of  Newana  Watts  stated  that  on  October  28,  19  70,  Maurice  Frye, 
in  the  presence  of  John  Carey,  offered  her  a  Carson  Pirie 
Scott  &  Co.  credit  card  that  Frye  said  he  had  obtained  by  rob- 
bing a  lady.   When  she  refused  the  card,  Frye  offered  one 
"Valerie"  the  charge  card  and  she  accepted  it.   The  affidavit 
added  that  a  stranger  might  mistake  Coles  for  Frye. 

When  the  case  was  first  called  on  December  30,  1971,  the 
trial  court  remarked:   "Now,  without  going  back  through  the  whole 
case,  does  that  affidavit  of  this  lady  say  in  direct  conflict  of 
the  testimony  of  the  alleged  victim?"   Counsel  for  defendant 
summarized  the  affidavit  of  Miss  Watts  and  the  judae  commented 
on  its  value  by  saying:   "Well,  you  have  a  riaht  to  file  it." 
The  case  was  continued  until  January  28,  1972,  and  then  to 
February  25,  1972,  when  the  assistant  public  defender  stated  in 
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open  court  and  without  contradiction  that  the  court  had  entered 
the  section  72  petition  "with  the  suggestion  that  if  Mr.  Coles' 
polygraphic  examinations  from  two  polygraphic  examiners  (sic) 
and  passed  both  of  them,  you  would  then  grant  a  new  trial  and 
transfer  the  case  away."   He  then  informed  the  court  that  his 
client  had  decided  not  to  take  such  a  test.   After  hearing  argu- 
ment of  counsel,  the  judge  denied  the  petition,  commenting  that 
the  defendant  had  had  nine  months  to  "get"  his  witnesses. 

Applications  for  new  trial  on  the  grounds  of  newly  dis- 
covered evidence  are  not  favored  and  the  trial  court's  discretion 
in  denying  such  an  application  will  not  be  disturbed  exceot  in 
case  of  manifest  abuse.   To  warrant  a  new  trial,  the  evidence 
"must  be  of  such  conclusive  character  that  it  will  probably 
change  the  result  on  re-trial,  it  must  be  material  to  the  issue, 
it  must  have  been  discovered  since  the  trial,  and  be  of  such 
character  that  it  could  not  have  been  discovered  orior  to  trial 
by  the  exercise  of  due  diligence."   People  v.  Howze  (Fifth 
District:  1972),  7  111.  Adp.  3d  60,  69,  286  N.E.  2d  507.   AddIv- 
ing  these  standards  to  the  present  case,  the  Watts'  affidavit  is 
not  sufficient  to  require  a  new  trial.   Assuming  its  credibilitv, 
it  is  somewhat  corroborative  of  the  testimony  of  Elizabeth  Jackson 
at  the  original  trial.   But,  as  the  remarks  of  the  trial  judae 
indicate,  even  if  believed,  the  testimony  of  Misses  Watts  and 
Jackson  does  not  in  any  wav  affect  the  weight  to  be  aiven  to  the 
positive  identification  by  the  complainant  of  the  defendant  as 
the  man  who  robbed  her  on  October  28,  1970.   The  defendant's 
failure  in  the  nine  months  between  his  arrest  and  conviction 
to  produce  this  evidence  does  not  show  the  orooer  diligence  and 
it  is  arguable  whether  this  evidence  could  prooerly  be  called 
"newly  discovered"  at  all.   The  trial  court  properly  refused 
to  grant  a  new  trial  because  the  alleaed  newly  discovered  evi- 
dence would  not  have  altered  the  court's  decision  and  because  the 
proper  showing  of  diligence  was  not  made  by  the  petitioner. 
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While  it  is  true  that  a  suggestion  by  the  trial  judge 
that  the  defendant  might  acquit  himsolf  by  taking  a  lie 
detector  test  is  reversible  error  when  made  immediately  at  the 
close  of  all  of  the  evidence  in  a  criminal  trial  (Peonle  v. 
Nimmer  (1962),  25  111.  2d  319,  321,  185  U.E.    2d  249),  the  trial 
judge's  remarks  here  were  made  nearly  six  months  after  the 
trial  was  completed  and  after  he  had  indicated  to  counsel  in 
open  court  his  belief  that  the  section  72  petition  was  v/ithout 
merit. 

Accordingly,  the  judgment  of  the  circuit  court  of  Cook 
County  is  affirmed. 

■•  -      •  '    Judgment  affirmed. 

Second  Division,  Hayes,  J.  not  participating. 


Publish  abstract  only. 
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PEOPLE  OF  THE  STATE  OF  ILLIIJOIS, 
Plaintiff-Appellee , 


vs. 


LOUIS  MUDD, 


Defendant-Appellant, 


Appeal  fron  the 
Circuit  Court  of 
Cook  County, 

Honorable 

Thomas  P.  Cav/ley, 

Presiding. 


PER  CURIAM: 


Following  a  bench  trial  in  the  circuit  court  of  Cook  County, 
the  defendant,  Louis  Mudd,  was  convicted  of  the  follov/ing  charges: 
(1)  Failure  to  carry  a  State  firearm  owner's  identification  card  in 
violation  of  111. Rev. Stat.  1971,  ch.  38,  par.  83-2,  for  which  he 
was  sentenced  to  30  days  in  the  House  of  Correction;  (2)  failure 
to  register  a  firearm  with  the  city  collector  of  the  City  of  Chicago 
in  violation  of  chapter  11,  section  1-7  of  the  Municipal  Code  cf  the 
City  of  Chicago,  for  which  he  was  fined  $50;  and  (3)  of  resisting 
a  police  officer  in  the  performance  of  his  duties  in  violation  of 
chapter  11,  section  3  3  of  the  Municipal  Code  of  the  City  of  Chicago, 
for  which  he  was  fined  $5  0.   On  appeal,  defendant  argues  he  was  not 
proven  guilty  beyond  a  reasonable  doubt  because  the  evidence  showed 
he  obtained  the  firearm  in  self— defense,  he  had  only  "temporary 
possession"  and  did  not  own  the  weapon,  and  that  the  sentence  of 
30  days  was  excessive  for  a  defendant  with  no  prior  criminal  record 
who  was  gainfully  employed  and  supported  a  wife  and  four  children. 

Chicago  Police  Officer  Thomas  Valley  testified  that  in  res- 
ponse to  a  call,  he  proceeded  to  the  apartment  of  James  and  Ida 
Clifton  at  5572  W.  Gladys  and  saw  Mr.  Clifton  outside  the  apartr.ent. 
The  officer  heard  screaming  coming  from  inside  the  apartment  and 
he  broke  the  door  down  and  went  inside.   When  he  entered  the  apart- 
ment, he  saw  the  defendant  standing  at  the  doorway  holding  an 
"automatic",  which  was  loaded.   The  officer,  who  was  in  uniform, 
identified  himself  and  told  the  defendant  to  drop  the  weapon,  the 
defendant  wouldn't  and  the  officer  grabbed  his  arm,  a  "scuffle" 
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ensued,  the  gun  was  thrown  to  the  floor  and  underneath  a  chair,  and 
the  defendant  was  arrested.   Defendant  was  asked  to  but  did  not  produce 
a  State  or  City  firearm  owner's  identification  card.   The  officer  also 
identified  the  weapon  which,  along  with  the  bullets,  was  admitted  into 
evidence. 

The  defendant  testified  that  at  the  time  in  question,  he  and 
Mrs.  Clifton,  his  "girlfriend",  were  at  the  ^artment  arguing.   She  had 
the  gun  and  said  she  was  going  to  kill  him  with  it,  he  took  the  gun 
away  from  her.   When  the  policeman  came  through  the  door,  they  were 
still  arguing  and  he  had  the  gun  in  his  hand.   The  policeman  did  identify 
himself  as  a  policeman  and  was  in  uniform.   Defendant  put  the  gun  on  the 
chair.   When  asked  by  his  counsel  if  he  threw  the  gun  under  the  chair 
or  put  it  on  the  chair,  defendant  responded:   "Well,  one  of  the  two. 
I  was  drinking.   I  think  I  put  it  in  the  chair."   He  denied  the  gun  was 
his  and  said  it  belonged  to  Mrs.  Clifton  and  that  he  took  it  away 
from  her  because  she  said  she  was  going  to  shoot  him  with  it.   On 

* 

cross-examination,  he  testified  he  had  more  than  five  drinks  of 
Seagram's  V.O.,  but  wasn't  drunk.   He  said  he  didn't  "think"  he  had 
struggled  with  the  policeman.  ^    ^ 

Defendant  contends  that  his  possession  of  the  gun  was  innocent 
since  it  came  about  when  he  took  the  gun  from  Mrs.  Clifton,  who  was 
threatening  to  use  it  to  shoot  him.   He  cites  Commonwealth  v.  Atencio 
(1963),  345  Mass. 627,  189  N.E.2d  223,  in  which  the  Supreme  Judicial 
Court  of  Massachusetts  reversed  a  conviction  for  carrying  an  unregistered 
firearm  where  the  defendant  had  participated  in  a  game  of  Russian 
roulette.   The  court  held  there,  under  the  circumstances  where  the 
source  and  ownership  of  the  weapon  were  unclear,  that  "temporary  posses- 
sion" of  the  revolver  during  the  game  was  not  the  equivalent  of  carrying 
a  firearm  on  the  person  as  specified  in  the  Massachusetts  statute, 
stating  (345  Mass.  627,  631): 

"The  idea  conveyed  by  the  statute  is  that  of  movement, 
'carries  on  his  person  or  under  his  control  in  a  vehicle'." 

In  Johnson  v.  State  (1971),  Ind. ,269  N.E.2d  879,  884 
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cert,  den.,  92  S.  Ct.  958,  405  U.  S.  921,  30  L.  Ed.  2d  792,  police 

officers  responding  to  a  report  of  a  gun  shot  caune  upon  two  men  near 
an  automobile  and  asked  the  two  men  who  had  the  gun.   The  defend- 
ant then  voluntarily  surrendered  his  gun  to  the  police.   The  Supreme 
Court  of  Indiana  rejected  the  contention  that  the  defendant  could 
plead  self-defense,  stating: 

"The  instruction  is  further  in  error  in 
that  it  presumes  that  even  though  he  was  carry- 
ing the  pistol  in  the  vehicle  unlawfully  that 
his  possession  suddenly  became  lawful  when  he 
became  apprehensive  of  personal  attack.   This 
is  not  the  law.   Had  the  pistol  been  in  a  lo- 
cation which  was  lav/f  ul ,  and  the  appellant  ob- 
tained if  from  such  a  position  to  defend  him- 
self, we  might  have  a  legitimate  question.  ... 
Burns  Ind.Stat.  1956  Repl.  section  10-4736 
makes  no  exceptions  for  a  person  to  carry  a 
weapon  for  the  purpose  of  self  defense." 

Similarly,  in  People  v.  Foster  (Fourth  Dist.:  1961),  32  111. 
App.2d  462,  470,  178  N.E.2d  402,  the  court  upheld  a  refusal  to 
instruct  the  jury  on  self— defense  where  the  charge  was  carrying 
a  concealed  weapon,  but  on  the  ground  that  there  was  no  evidence 
presented  at  trial  as  to  why  the  defendant  was  carrying  a  v;eapon. 

For  the  purposes  of  this  case,  the  State  admits  that  the 
legislature  did  not  intend  to  punish  persons  who  with  justification 
temporarily  possessed  a  weapon  without  obtaining  the  required  card, 
but  claims  that  the  facts  in  the  instant  case  do  not  make  out  a 
claim  of  self-defense  since  the  evidence  indicated  defendant's 
claim  was  false.   On  the  one  hand,  the  defendant  claims  his  testi- 
mony must  be  accepted  because  it  was  not  directly  contradicted  by 
a  State  witness  and,  on  the  other  hand,  the  State  claims  that  the 
defendant's  evidence  can  be  disregarded  because  it  is  simply  a  mat- 
ter of  credibility  for  the  trial  court,  that  the  judge  did  not  have 
to  believe  the  defendant's  testimony.   However,  even  if  the  court 
did  not  believe  the  defendant's  story,  it  does  not  follow  that  the 
contrary  of  the  defendant's  testimony  has  thereby  been  properly 
proved.   The  rule  is  that  "before  a  conviction  can  properly  be  had 
on  circumstantial  evidence,  the  guilt  of  the  accused  must  be  so 
thoroughly  established  as  to  exclude  any  reasonable  h^'pothesis  of 
his  innocence."   People  v.  DiVito  (1966),  66  Ill.App.2d  282,  289, 
214  N.E.2d  320. 
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The  evidence  here  shov/ed  only  that  the  defendant  had  the 
weapon  in  his  possession  v/hen  the  officer  entered.   If  the  defend- 
ant's story  v;as  untrue,  the  State  could  have  called  Clifton  or 
Mrs.  Clifton,  or  both  of  them.   The  screams  the  officer  heard  v/hen 
outside  the  apartment  were  not  inconsistent  v/ith  a  hypothesis  that 
the  defendant  obtained  possession  of  the  v/eapon  innocently,  that  is 
by  taking  it  from  Mrs.  Clifton  in  defense  of  his  own  person  as  he 
claimed.   Defendant's  fleeting  possession  of  the  v;eapon  subsequent 
to  the  officer's  entry  was  not  sufficient  to  support  a  conviction  under 
these  circumstances.   Since  there  was  thus  created  a  reasonable  doubt 
of  defendant's  guilt,  his  conviction  and  sentence  must  be  reversed. 

As  to  the  two  City  charges,  which  V7ere  listed  in  the  nc-ice 
of  appeal,  the  record  does  not  show  that  a  copy  of  the  notice  of 
appeal  was  served  on  the  City  of  Chicago.   Nor  were  copies  of  the 
briefs  filed  in  this  court  served  upon  the  City  of  Chicago.   Defend- 
ant has,  therefore,  not  properly  perfected  an  appeal  from  the  City 
charge  as  required  by  Supreme  Court  Rule  303(d)  and  he  has  not 
argued  any  points  concerning  the  City  charges  in  his  brief.   Accord- 
ingly, the  defendant's  appeal  from  his  conviction  on  the  City  charges 
in  violation  of  the  Municipal  Code  of  the  City  of  Chicago  must  be 
dismissed.   Peoole  v.  Claudio  (1973),  13  Ill.App.3d  537,  539,  300 

N.E.2d  791.  ■  - 

Defendant's  appeals  from  the  two  convictions  for  violation 
of  the  Municipal  Code  of  the  City  of  Chicago  are  dismissed  for  failure 
to  comply  with  Supreme  Court  Rule  303(d),  and  the  judgment  of  the 
circuit  court  of  Cook  County,  convicting  and  sentencing  the  defend- 
ant on  the  charge  of  failure  to  carry  a  State  firearm  owner's 
identification  card,  is  reversed. 


REVERSED  IN  PART; 
DISMISSED  IN  PART 


THIRD  DIVISION:   Justice  Mejda  did  not  participate. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,   ) 
Plaintiff-Appellee,   ) 

) 
VS.  ) 

) 

) 


MARIO  P.  RUIZ, 


Defendant-Appellant.  ) 


Appeal  from  the 
Circuit  Court  of 
Cook  County. 

Honorable 
Irwin  Cohen, 
Judge  Presiding 


PER  CURIAM: 


Defendant,  Mario  P.  Ruiz,  was  found  guilty  after  a  bench 
trial  of  the  theft  of  property  of  the  value  of  less  than  $150 
(111.  Rev.  Stat.  1971,  ch.  38,  par.  16-l(a)(l))  and  placed  on 
probation  for  one  year.   He  appeals,  contending  that  the  State 
had  not  proved  the  ownership  of  the  property  and  that  he  was  not 
proved  guilty  beyond  a  reasonable  doubt. 

The  complaint  charged  that  the  defendant  on  Septerier  9, 

1972,  at  4810  N.  Pulaski,  Cook  County,  Illinois   '  " 

"...  committed  the  offense  of  theft  in  that 
he  knowingly  (obtained)  unauthorized  control  over 
property  ((1)  men's  belt  $5.99  and  (1)  Century 
dog  collar  $1.88)  of  the  value  of  $150.00  or  less, 
the  property  of  (First  Distributors,  Inc.)  an 
Illinois  corporation  with  the  intent  to  deprive 
said  (First  Distributors,  Inc.)  permanently  of 
the  use  and  benefit  of  said  property  in  violation 
of  Chapter  38,  Section  16-1 (a)(1)  ..." 

The  complaining  witners,  Gus  Kyriakopoulos ,  testified: 
On  September  9,  1972,  he  was  employed  at  First  Distributors, 
Incorporated,  as  a  security  agent  at  4810  North  Pulaski  in  the 
City  of  Chicago.   He  had  been  hired  by  somebody  who  was  acting 
for  the  corporation.   His  checks  are  signed  "First  Distributors 
Incorporated".    Its  name  was  so  designated  on  all  its  business 
stationery  and  outside  the  store. 

About  2:00  P.  M.  on  that  date,  a  Saturday  afternoon, 
defendant,  Mario  Ruiz,  with  his  friend  and  his  sister  were  in  the 
store.   The  witness  observed  defendant  in  the  men's  departir.ent 
of  the  store  select  a  belt  and  put  it  on  himLself  by  putting  it 
through  the  belt  loop  on  his  pair  of  pants.   Defendant  did  not 
have  another  belt  at  the  time.   (The  belt  was  identified  ciiid 
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admitted  in  evidence.)   Neither  defendant  nor  any  of  the  people 
with  him  had  any  packages  and  the  witness  did  not  see  any  of  them 
purchase  anything  up  to  that  point.   Defendant  also  selected  two 
shirts,  one  for  $3.99,  the  other  for  $9.47,  and  pulled  the  $3.99 
price  ticket  off  of  the  shirt  and  placed  it  on  the  $9.47  shirt. 
The  witness  was  about  10  to  15  feet  away  facing  defendant  with 
nothing  between  them.   Defendant's  back  was  to  him. 

Defendant  then  left  that  department  and  went  to  the  pet 
department  where  the  store  has  dog  collars.   The  witness  saw 
defendant  open  a  box  which  read  "Sentry  Dog  Collar".   (The  box 
was  admitted  in  evidence.)   Defendant  took  out  the  dog  collar  and 
placed  it  under  his  windbreaker  jacket.   The  witness  was  approxi- 
mately the  same  distance  from  defendant  as  he  was  in  the  men's 
department.   Defendant,  with  his  friend  and  his  sister,  walked 
up  to  a  cash  register.   The  sister  was  in  front,  followed  next  by 
defendant  and  then  by  the  friend.   Another  customer  was  between 
the  witness  and  the  friend.   Defendant  gave  the  shirt  to  his  sister; 
she  paid  for  two  shirts.   Defendant  did  not  pay  for  any  merchandise. 
The  witness  could  not  observe  whether  defendant  still  had  on  the 
b6lt.  .-.,..- 

Defendant  then  left  the  store  and  the  witness  at  that  time 
saw  neither  the  belt  nor  the  dog  collar.   Defendant  had  a  sweater 
over  his  belt.   Outside  the  store,  the  witness  went  up  to  the 
defendant,  identified  himself  as  a  security  guard,  asked  him  to 
come  back  to  the  store  and  to  give  the  witness  the  bag  they  had. 

As  soon  as  the  defendant  came  back  to  the  store,  he  broke 
away  from  the  witness  and  ran  and  took  the  belt  out  and  placed  it 
inside  the  store.   The  witness  observed  him  taking  the  belt  off. 
The  witness  told  defendant  to  keep  his  hands  down  and  to  walk 
with' him  without  any  further  interruption  and  as  the  witness  was 
walking  back  in  the  security  office  of  the  store,  defendant  opened 
his  jacket,  took  it  off  and  threw  the  collar.   The  witness  retrieved 
both  the  belt  and  the  collar  and  kept  them. 

Defendant,  Mario  Ruiz,  with  his  brother  acting  as  interpreter, 

testified: 
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He  was  in  the  First  Distributors  Store  on  September  9, 
1972.   He  picked  up  the  belt  (Exhibit  1)  in  the  men's  department. 
Its  price  was  $5.99.   He  did  not  pick  up  the  dog  collar  (Exhibit 
2);  he  picked  up  a  German  Shepard  dog  collar.   Its  price  was 
$1.88*   He  paid  for  these  items  and  got  a  receipt  from  First 
Distributors  on  September  9;  the  two  items  were  $1.88  and  $5.99. 
(The  receipt  was  received  in  evidence.)    They  didn't  give  him 
a  bag  because  he  just  bought  two  items.  He  had  on  a  jacket  and 
a  sweater. 

He  (defendant)  was  stopped  outside  the  store  by  the 
security  guard.   He  didn't  tell  the  guard  that  he  had  paid 
for  these  items  because  he  didn't  know  what  the  guard  was  talking 
about.   When  the  guard  came  up  to  him  outside  the  store,  he 
didn't  have  the  belt  wrapped  around,  nor  did  he  have  it  in  his 
hand;  he  had  it  in  his  pocket.   He  admitted  he  took  off  the  belt. 
Defendant  first  said  he  paid  for  this  at  the  cash  register 
in  the  middle,  then  at  the  one  on  the  right-hand  side  and  finally 
at  one  of  the  middle  registers.   Except  for  the  time  that  he  went 
back  in  the  store  with  the  security  guard,  that  was  the  only  time 
he  was  in  the  store  on  that  day. 

The  complaining  witness,  recalled,  testified  that  the  number 
on  the  cash  register  receipt  is  Cash  Register  No.  9.   There  are 
ten  cash  registers,  numbered  from  one  through  ten.   Although  he 
was  guessing  as  to  which  were  open  and  which  were  closed,  he  was 
pretty  sure  that  cash  registers  Nos.  1,  9  and  10  were  closed.   He 
was  sure  and  not  guessing  that  it  was  cash  register  Nos.  1,  2  or 
3  that  defendant  went  through. 

Defendant's  argument  that  the  State  failed  to  prove  the 
ownership  of  the  belt  and  dog  collar  is  two-fold:   (1)  it  was 
not  proved  that  First  Distributors,  Inc.  was  an  Illinois  corporation; 
and  (2)  it  was  not  proved  that  First  Distributors,  Inc.  was  the 
owner  of  the  property. 

-  3  - 


.c 


1/5:'    ^:^.v   '..-i  "■.■•     -.ir ;    :*5r'.;  ■■•>'■■■'    J'/ibcc    ^■■i   ^.. 


f .-, 


-,•01.; . 


^J    -..;r     ::<-;.;■■;.•  J        .It 


.    .',    ■.tie.-;    r-rl.-j     ;j»Vi;sn 


.  c  -  -> 


.io?j.' 


,  , '   r 


.1 1// -.'.r.TO;L>    SiiiT 


s:-* 


•■'    s    , 


;  p.o  -f.  i  t  • 


'• .    <.    .1    ,.<■,'.*    -jr^:*3i,  ^-.r   ,i1,'t6o   -+6.'!^   aiif£ 

V 

III   nj(i   .2ii.»    .-rsr.!    ,» 


58316 


In  a  prosecution  for  theft,  the  State  must  allege  and 
prove  ovmership  or  some  form  of  superior  possessory  interest 
by  one  other  than  the  defendant.   People  v.  Thomas,  9  Ill.App.3d 
384,  292  N.E.2d  153.   Where  it  is  alleged  that  the  owner  is  a 
corporation,  the  legal  existence  of  the  corporation  is  a  material 
fact  which  must  be  proved.   People  v.  Gordon,  5  111. 2d  91,  95, 
125  N.E.2d  73. 

In  People  v.  Nelson,  124  Ill.App.2d  280,  260  N.E.2d 
251,  the  court  held  that  testimony  of  one  who  was  on  duty  as 
a  security  officer  for"Sears  and  Roebuck"  and  references  in  his 
testimony  and  in  that  of  others  including  one  of  the  defendants 
to  "Sears",  "Sears  and  Roebuck",  "Sears  Corporation",  "Sears 
Warehouse"  and  "Sears  Distribution  Center  at  2065  George  Street 
in  Melrose  Park"  was  sufficient  to  prove  the  existence  of  Sears  • 
and  Roebuck  as  a  corporation  and  its  ownership  of  the  property 
burglarized. 

In  the  case  at  bar,  the  complaint  alleged  that  the 
offense  took  place  at  4810  North  Pulaski  and  that  the  property 
involved  was  that  of  "First  Distributors  Inc.,  an  Illinois 
corporation".   The  complaining  witness  testified  that  he  was  hired 
by  the  corporation  and  worked  as  a  security  guard  for  First  Dis- 
tributors, Inc.,  at  4810  North  Pulaski  in  the  City  of  Chicago; 
that  his  checks  were  signed  "First  Distributors,  Incorporated"; 
that  its  name  was  so  designated  on  its  stationery  and  on  the 
.outside  of  the  store.    "Inc."  is  a  statutorily  authorized  " 
abbreviation  connoting  an  incorporated  entity  under  the  Business 
Corporation  Act.   People  v.  Cicchetti,  2  Ill.App.3d  535,  53  6, 
275  N.E.2d  661.   (See  also,  Certified  List  of  Domestic  and 
Foreign  Corporations,  1972,  p.  329.   People  v.  ^^ittaker,  45  111. 2d 
491,  495,  259  N.E.2d  787.)    The  evidence  was  sufficient  to  prove 
that  First  Distributors,  Inc.  was  an  Illinois  corporation  and 
the  trial  judge  correctly  so  found. 

On  the  question  of  ownership  of  the  property,  the 
testimony  of  the  security  guard  for  First  Distributors,  Inc. 
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that  he  saw  defendant  in  the  men's  department  of  the  store 
select  a  belt  and  put  it  on  and  then  saw  the  defendant  in  the 
pet  department  of  the  store  open  a  dog  collar  box,  take  out 
a  dog  collar,  place  it  under  his  windbreaker  jacket  and  then 
leave  the  store  without  paying  for  these  items  is  proof  of 
ownership  of  these  items  by  First  Distributors,  Inc.   People  v. 
Gordon,  5  111. 2d  91,  96,  125  N.E.2d  73. 

Indeed,  defendant's  own  testimony  that  he  bought  the 
two  items  at  the  store  and  the  cash  register  receipt  from  First 
Distributors,  Inc.  which  he  provided  at  trial  are  an  admission 
that  the  two  items  were  the  property  of  First  Distributors,  Inc. 
Defendant  also  argues  that  the  testimony  of  the  security 
guard  was  sufficiently  inconsistent  to  leave  a  reasonable  doubt  as.  to 
defendant's  guilt.   However,   he  points  to  only  minor  inconsistencies 
in  his  testimony.   The  security  guard's  testimony  was  unshaken  that 
he  saw  defendant,  who  was  not  wearing  a  belt,  select  a  belt  in 
the  men's  department  and  put  it  on.   He  also  saw  defendant  in 
the  pet  department  open  a  dog  collar  box,  remove  it,  put  it  under 
his  jacket,  then  go  to  a  cash  register  with  his  companions  where 
his  sister  paid  for  two  shirts  and  defendant  paid  for  nothing. 
Defendant  then  left  the  store.   The  guard  stopped  defendant, 
identified  himself  and  asked  defendant  to  come  back  into  the  store. 
Once  inside  the  store,  defendant  broke  away,  ran,  took  off  the 
belt  and  placed  it  inside  the  store.   Defendant  then  took  off 
his  jacket  and  threw  the  dog  collar.   Defendant  admitted  he  took 
off  the  belt,  but  he  testified  that  he  purchased  the  belt  and  a 
dog  collar  and  produced  a  cash  register  receipt  at  the  trial. 

This  case  depends  solely  on  the  credibility  of  two 
witnesses  —  the  security  guard  and  the  defendant.   It  is  the 
function  of  the  trial  court  in  a  bench  trial  to  determine  the 
credibility  of  the  witnesses  and  the  weight  to  be  given  to  their 
testimony.   Its  finding  of  guilty  will  be  disturbed  on  appeal  only 
where  the  evidence  is  so  unreasonable,  improbable  and  unsatisfactory 
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as  to  leave  a  reasonable  doubt  as  to  defendant's  quilt.   Peor.l^ 
V.  Catlett,  48  111. 2d  56,  64,  268  N.E.2d  378.   Here,  the  trial 
judge  chose  to  believe  the  testimony  of  the  State's  witness. 
It  cannot  be  said  that  that  determination  was  erroneous. 

The  judgment  of  the  circuit  court  of  Cook  County  is 
affirmed. 

AFFIRI-IED. 
THIRD  DIVISION:   Justice  Mejda  did  not  participate. 
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No.    58438 


APPEAL  FROM  THE  CIRCUIT 

COURT  OF  COOK  COU^JTY. 

HONORABLE 
JA>^i:S  J.  f^JDA, 
PRESIDING. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Respondent-Appellee , 
vs. 
ALFRED  VINSON, 

Petitioner-Appellant . 
PER  CURIAM: 

Alfred  Vinson  (petitioner)  was  found  guilty  at  a  jury  trial 
of  the  offenses  of  murder,  attempt  murder  and  two  armed  robberies 
and  was  sentenced  to  terms  of  years  in  the  penitentiary.   The 
judgments  of  conviction  were  affirmed  by  this  court  on  direct 
appeal  in  People  v.  Vinson  (1969),  116  111. Add. 2d  21,  253  N.E.2d 
21.   A  pro  se  petition  was  subsequently  filed  pursuant  to  the 
Illinois  Post-Conviction  Hearing  Act;  the  petition  v;as  amended 
by  appointed  private  counsel  and  was  dismissed  on  motion  of  the 
respondent  without  an  evidentiary  hearing.   (111. Rev. Stat .  1971, 
ch. 38 , par. 122-1  et  seq. )   Petitioner  appeals,  contending  that  the 
doctrines  of  res  judicata  and  waiver  do  not  apply  to  the  matters 
set  out  in  the  post-conviction  petition  and  that  the  oetition 
alleges  sufficient  constitutional  matters  to  entitle  him  to 
relief  under  the  Act. 

The  pro  se  petition,  filed  as  Number  P.C.  2252,  alleged  in 
substance  that  petitioner  was  subjected  to  an  improperly  sug- 
gestive pre-trial  line-up,  which  matter  he  brought  to  the 
attention  of  counsel  v/ho  was  appointed  to  represent  him  on  the 
appeal  from  the  judgments  of  conviction,  but  which  matters  said 
counsel  failed  to  raise  on  that  appeal. 

Private  counsel  was  thereafter  appointed  in  connection 
with  the  post-conviction  proceeding  and  filed  an  amended  petition, 
in  which  the  matter  of  the  failure  to  raise  the  allegedly  sug- 
gestive line-up  on  the  direct  appeal  v/as  abandoned.   The  amended 
petition  raised  a  new  matter,  namely,  that  petitioner  was  denied 
a  fair  trial  by  reason  of  the  trial  court's  allowance  during  a 
late  stage  of  the  trial  of  his  co-defendant's  motion  for  a 
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I  mistrial  and  a  severance.   The  amended  petition  alleged,  inter 
alia,  that  petitioner  was  jointly  indicted  and  tried  v/ith  Ozzie 
Stovall  for  the  shooting  and  death  of  Henry  Triplett  and  the 
shooting  and  wounding  of  Police  Officer  H.  Moore  during  the 
course  of  an  armed  robbery  of  a  service  stationb/  petitioner, 
Stovall  and  Triplett;  that  during  the  course  of  that  trial 

I   Stovall  was  represented  by  the  public  defender  while  the 

petitioner  was  represented  by  counsel  of  his  own  choice;  that 
during  the  course  of  the  trial  the  petitioner  was  identified 

I   by  two  witnesses  as  the  assailant  who  possessed  the  gun  and 
did  the  shooting;  that  contrary  to  such  testimony,  a  third 

I   State's  witness  identified  co-defendant  Stovall  as  the 

I  assailant  who  possessed  the  gun  and  did  the  shooting;  that 
Stovall 's  counsel  thereupon  made  a  motion  for  mistrial  and 
severance  which  was  denied;  that  at  the  close  of  the  State's 
case-in-chief,  the  motion  for  mistrial  and  severance  was  re- 
newed by  Stovall 's  counsel,  was  joined  by  prosecutor,  and  v;as 
allowed  by  the  court;  that  the  jury  was  thereafter  instructed 
that  the  case  would  continue  only  as  to  petitioner;  and  that 
he  was  found  guilty  by  the  jury  as  charged.   The  amended 
petition  further  alleged  that  counsel  appointed  to  represent 
petitioner  on  the  direct  appeal  from  the  judgments  of  conviction 
interviewed  petitioner  prior  to  the  appeal;  that  "despite 
petitioner's  protestations  to  [counsel],  the  only  issue  raised 
by  [counsel)  in  the  Brief  and  Argument  filed  on  behalf  of 
petitioner  was  that  the  petitioner's  sentences  were  excessive"; 
and  that  "by  virtue  of  the  foregoing"  petitioner  was  denied  a 

L  fair  trial  due  to  the  allowance  of  Stovall 's  motion  for  mistrial 
and  severance  which  "confused"  the  jury  because  of  its  lateness 
and  from  which  the  jury  "concluded"  that  the  trial  judge  dis- 

f   believed  the  testimony  of  the  third  State's  witness,  who 
placed  the  gun  in  the  hand  of  Stovall.  it  was  also  alleged 
that  petitioner  was  denied  due  process  of  law  because  he  too 

f     was  not  granted  a  mistrial  at  that  time. 
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Excerpts  from  the  report  of  proceedings  at  trial,  relating 
to  the  discussions  had  at  the  time  Stovall's  motions  for  mis- 
trial and  severance  were  made,  have  been  incorporated  into  the 
amended  post-conviction  petition  as  exhibits.   It  appears  that 
when  Stovall's  motion  v/as  made  after  the  testimony  was  elicited 
from  the  State's  witness  on  cross-examination  by  petitioner's 
counsel  -  that  Stovall  was  in  possession  of  the  gun  and  did 
the  shooting  -  the  trial  court  denied  the  motion,  stating  that 
the  grounds  upon  which  it  was  based  constituted  a  question  of 
credibility  for  the  trier  of  fact.   When  the  motion  v/as  renewed 
by  Stovall's  counsel  at  the  close  of  the  State's  case,  counsel 
noted  that  that  motion  had  been  made  (and  denied)  prior  to  and 
during  trial,  and  that  the  evidence  adduced  during  the  course 
of  the  trial  -  that  Stovall  possessed  the  gun  -  created  an 
antagonism  between  the  petitioner  and  Stovall  which  counsel 
would  be  obliged  to  pursue.   The  State  joined  in  the  motion, 
stating,  without  objection,  that  when  the  initial  motions  for 
a  severance  were  made,  they  were  supported  by  "mere  bare 
allegations"  of  antagonism  between  the  petitioner  and  Stovall, 
but  that  the  evidence  since  adduced  at  the  trial  confirmed 
that  such  antagonism  in  fact  existed,  which  would  not  be 
conducive  to  a  fair  trial  for  either  defendant.   Petitioner's 
trial  counsel  objected  to  the  motion  on  the  ground  that  it 
came  too  late  in  the  trial.   The  court  noted  that  Stovall 
had  not  abandoned  the  motion  for  severance,  and  that  it  was 
not  until  the  evidence  was  adduced  at  trial  tliat  it  became 
apparent  that  a  severance  was  necessary  because  of  the 
antagonism  which  that  evidence  developed  between  the  petitioner 
and  Stovall.   The  motion  for  mistrial  and  severance  as  to 
Stovall  was  allowed,  and  the  trial  court  thereafter  instructed 
the  jury  that  the  matter  would  continue  as  to  petitioner. 

At  the  hearing  on  the  respondent's  motion  to  dismiss  the 
petition,  held  before  the  same  judge^siio  had  presided  over  the 
trial,  the  foregoing  matters  were  urged  by  petitioner's  counsel. 
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who  also  argued  chat  a  constitutional  issue  v;as  presented  by 
the  allowance  of  the  motion  for  mistrial  and  severance  in  that 
it  violated  petitioner's  right  to  a  fair  trial,  and  that  the 
doctrine  of  res  judicata  could  not  bar  the  raising  of  that 
issue  in  the  post-conviction  proceeding  in  light  of  the  in- 
competency of  petitioner's  counsel  appointed  on  the  direct 
appeal  from  the  judgments  of  conviction.   The  court  noted  that 
it  had  reviewed  the  trial  matters  relating  to  the  allowance  of 
the  motion  for  mistrial  and  severance  and  that  it  there  had 
relied  upon  case  law  with  regard  to  the  granting  of  such 
motion  during  the  course  of  a  trial,  and  dismissed  the  post- 
conviction petition  without  an  evidentiary  hearing. 

While  the  pro  se  post-conviction  petition  alleges  that 
counsel  on  the  direct  appeal  from  the  judgments  of  conviction 
was  requested  by  petitioner  to  raise  the  matter  of  the 
allegedly  suggestive  line-up  identification  as  an  issue  on 
that  appeal  but  that  such  request  was  not  honored,  the  amended 
petition  abandoned  that  ground  for  relief  and  raised  instead 
the  matter  of  the  allowance  of  the  motion  for  mistrial  and 
severance  after  the  close  of  the  State's  case  and  its  alleged 
prejudicial  effect  on  the  right  of  petitioner  to  a  fair  trial. 
Although  petitioner's  brief  on  this  appeal  states  that  the 
latter  ground  had  in  fact  been  urged  by  him  upon  his  appellate 
counsel  as  an  issue  to  be  raised  on  the  direct  appeal,  whereas 
appellate  counsel  failed  to  do  so,  the  amended  post-conviction 
petition  does  not  expressly  allege  that  to  have  been  the 
situation. 

In  People  v.  Hamby  (1965),  32  111. 2d  291,  205  N.E.2d  456, 
the  Supreme  Court  denied  strict  application  of  the  doctrine  of 
res  judicata  in  a  post-conviction  proceeding  where  petitioner 
sought  to  raise  matters  which  could  have  been  raised  on  the 
appeal  from  his  conviction  and  where  it  also  appeared  from  the 
direct  appeal  that  petitioner  and  his  appointed  counsel  were 
in  disagreement  on  what  was  to  be  raised  as  points  on  that 
direct  appeal. 
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However,  in  People  v.  Whittaker  (1973) ,  10  Ill.App.3d  853, 
295  N.E.2d  37,  the  court  on  review  found  no  unfairness  in  re- 
fusing to  allow  consideration  of  an  issue  in  a  post-conviction 
proceeding  which  could  have  been,  but  was  not  raised  on  the 
direct  appeal,  the  court  noting  that  no  showing  had  been  made 
that  counsel  on  the  direct  appeal  refused  to  raise  any  issue 
after  having  been  requested  to  do  so  by  petitioner,  as  was  the 
situation  in  the  Hamby  case. 

As  the  record  in  the  instant  case  demonstrates,  the  matter 
of  the  allowance  of  the  motion  for  mistrial  and  severance,  and 
its  attendant  circumstances,  were  of  record  and  were  before 
petitioner's  counsel  and  the  court  on  appeal.   That  matter  could 
have  been  raised  on  the  direct  appeal  and  is  therefore  barred  by 
the  doctrine  of  res  judicata.   People  v.  Kamsler  (1968) ,  39  111. 
2d  73,  233  N.E.2d  415;  People  v.  Vail  (1970),  46  111. 2d  589, 
264  N.E.2d  201. 

Assuming,  without  deciding,  that  the  matter  relating  to 
the  allowance  of  the  motion  for  mistrial  and  severance  was  with- 
in the  "protestations"  alleged  in  the  amended  petition  to  have 
been  made  by  petitioner  to  his  appellate  counsel,  and  that  said 
counsel  failed  to  raise  the  matter  as  a  ground  on  the  direct 
appeal,  the  circumstances  surrounding  the  allowance  of  that 
motion  do  not  disclose  a  violation  of  petitioner's  right  to  a 
fair  trial  and  would  therefore  not  constitute  a  ground  for 
relief  under  the  Post-Conviction  Hearing  Act. 

While  it  is  true  that  the  motion  for  mistrial  and  severance 
was  not  allowed  until  the  close  of  the  State's  case-in-chief  and 
while  several  cases  hold  that  it  is  error  under  circumstances 
there  involved  to  allow  a  motion  for  a  severance  at  such  a  late 
date,  the  instant  record  reveals  that  prior  to  the  time  the 
motion  vras  allowed,  the  trial  court  had  been  confronted  with 
no  proof  that  petitioner  and  Stovall  would  entertain  antagonistic 
positions  and  that  the  court  properly  denied  the  motions  for 
severance  made  prior  to  trial  and  prior  to  the  time  that 
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evidence  was  elicited.   When  the  evidence  adduced  during  the 
trial  made  it  clear  that  neither  the  petitioner  nor  Stovall 
could  receive  a  fair  trial  by  being  tried  together,  the  court 
allovred  the  motion  for  itistrial  and  severance  as  to  Stovall. 
(It  should  be  noted  that  it  does  not  appear  in  the  record 
before  this  court,  nor  is  it  alleged  in  the  post-conviction 
petition,  that  petitioner  ever  requested  a  mistrial  as  to  his 
case.) 

A  motion  for  a  severance  is  addressed  to  the  sound 
discretion  of  the  trial  court.   (People  v.  Earl  (1966) ,  34 
111. 2d  11,  213  N.E.2d  556.)   We  do  not  consider  the  allowance 
of  the  motion  for  mistrial  and  severance  at  the  close  of  the 
State's  evidence,  under  the  circumstances  of  this  case  and  in 
light  of  the  record  before  us,  to  have  constituted  an  abuse 
of  that  discretion.   See  People  v.  DeBerry  (1965),  62  Ill.7\pp. 
2d  323,  335,  211  N.E.2d  26,  Iv.  to  app.  den.  33  111. 2d  626. 

The  cases  of  People  v.  Watt  (1942),  380  111.  610,  44  N.E. 
2d  580,  and  People  v.  Bradley  (1964),  30  111. 2d  597,  198  N.E. 
2d  809,  cited  by  petitioner,  deal  with  the  propriety  of 
granting  a  severance  after  the  trial  has  commenced  and  are 
distinguishable  on  their  facts  from  the  present  case. 

For  the  foregoing  reasons,  the  order  of  the  circuit  court 
of  Cook  County  is  affirmed. 

Order  affirmed. 
Third  Division.   JUSTICE  MEJDA  did  not  participate. 
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